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EXPLANATORY NOTES

The purpose of this bill is to establish the new Code of Civil
Procedure, whose main objectives are to ensure the accessibility,
quality and promptness of civil justice, the fair, simple, proportionate
and economical application of procedural rules, the exercise of the
parties’ rights in a spirit of co-operation and balance, and respect
for those involved in the administration of justice.

This bill is geared to achieving and upholding these goals, in
particular by

— streamlining and modernizing not only the organization and
language of the provisions but also the rules as to the form,
presentation and notification of pleadings, the institution of
proceedings before the courts, the revocation of judgments, the
recovery of small claims and the execution of judgments, to cite but
a few examples;

—affirming the existence of private, voluntary dispute prevention
and resolution processes, and encouraging potential litigants to
consider these processes before turning to the courts and to co-
operate actively in searching for a solution and, if applicable, in
preparing and applying a pre-court protocol;

—laying down certain principles that are to guide the courts,
the parties and their lawyers throughout a proceeding, including the
principle of proportionality, which dictates that the actions taken,
pleadings filed and means of proof used must be proportionate, in
terms of the cost and time involved, to the nature and complexity of
the matter and the purpose of the demand;

—recognizing that the mission of the courts includes not only
facilitating conciliation but also ensuring proper case management
in keeping with the principles and objectives of procedure, and
adopting rules to that effect, requiring that the parties file a case
protocol in which they have set out their agreements and undertakings
and the issues in dispute and determined how the proceeding will
unfold, and providing for case management conferences presided
over by a judge;



— revisiting the concept of costs, maintaining the rule according
to which the legal costs are borne by the unsuccessful party;
introducing certain criteria to facilitate the awarding of legal costs,
and empowering the court, when apportioning costs, to impose
sanctions for any abuse of procedure or dilatoriness;

—defining rules for the disclosure of evidence that require the
parties to be open with each other and keep each other informed,
setting time limits consistent with these rules, allowing and
encouraging the parties to make their case orally, especially when
presenting, defending or contesting certain types of demands or
applications, providing a framework for pre-trial examinations which,
among other things, limits their length, encouraging the parties to
call on a joint expert, providing for the reconciliation of conflicting
expert’s reports and establishing that an expert’s mission is to
enlighten the court and that this mission overrides the parties’
interests;

—in family matters, allowing the court, when already seized of
a demand or an application relating to the children of de facto
spouses, to hear other demands or applications between the spouses
at the same time, and allowing the Court of Québec, when seized of
an application relating to the adoption of a child or to a youth
protection matter, to rule on ancillary issues relating to child custody
or the exercise of parental authority; and

—establishing that, in the execution of a judgment, the court
bailiff must act impartially and in the interests of justice to ensure
that the process is carried out in the manner that is most advantageous
for all the parties (the sale of seized property at a commercially
reasonable price, for example) and simplifying the rules regarding
exemption from seizure and the sale of seized property.

Lastly, the bill unifies the rules that apply to judicial review by
the Superior Court, formulates homologation rules, and brings the
special rules that govern mediation and arbitration together in a new

Book. As well, it allows the use of information technologies in civil
procedure.

LEGISLATION AMENDED BY THIS BILL:
— Civil Code of Québec;
— Tax Administration Act (chapter A-6.002);



— Act respecting legal aid and the provision of certain other legal
services (chapter A-14);

— Act respecting insurance (chapter A-32);

— Act respecting the Barreau du Québec (chapter B-1);
— Building Act (chapter B-1.1);

— Cities and Towns Act (chapter C-19);

— Code of ethics and conduct of the Members of the National
Assembly (chapter C-23.1);

— Code of Penal Procedure (chapter C-25.1);
— Professional Code (chapter C-26);
— Municipal Code of Québec (chapter C-27.1);

— Act respecting the Communauté métropolitaine de Montréal
(chapter C-37.01);

— Act respecting the Communauté métropolitaine de Québec
(chapter C-37.02);

— Act respecting elections and referendums in municipalities
(chapter E-2.2);

— Election Act (chapter E-3.3);

— Act to secure handicapped persons in the exercise of their rights
with a view to achieving social, school and workplace integration
(chapter E-20.1);

— Public Service Act (chapter F-3.1.1);

— Court Bailiffs Act (chapter H-4.1);

— Youth Protection Act (chapter P-34.1);

— Act respecting the class action (chapter R-2.1);

— Act respecting the Régie du logement (chapter R-8.1);

— Act respecting the Québec Pension Plan (chapter R-9);



— Act respecting the Société de 1’assurance automobile du Québec
(chapter S-11.011);

— Act respecting trust companies and savings companies
(chapter S-29.01);

Act respecting public transit authorities (chapter S-30.01);

— Transport Act (chapter T-12);

Municipal Works Act (chapter T-14);

Courts of Justice Act (chapter T-16);
— Auditor General Act (chapter V-5.01);

— Act respecting Northern villages and the Kativik Regional
Government (chapter V-6.1).

LEGISLATION REPLACED BY THIS BILL:

— Code of Civil Procedure (chapter C-25).

LEGISLATION REPEALED BY THIS BILL:

— Special Procedure Act (chapter P-27).

REGULATION REPEALED BY THIS BILL:

— Tariff of Judicial Fees of Advocates (chapter B-1, r. 22).






Bill 28

AN ACT TO ESTABLISH THE NEW CODE OF CIVIL
PROCEDURE

THE PARLIAMENT OF QUEBEC ENACTS AS FOLLOWS:
PRELIMINARY PROVISION

This Code establishes the principles of civil justice and, together with the
Civil Code and in harmony with the Charter of human rights and freedoms
(chapter C-12) and the general principles of law, governs procedure applicable
to private dispute prevention and resolution processes when not otherwise
determined by the parties, procedure before the courts as well as procedure for
the execution of judgments and for judicial sales.

This Code is designed to provide, in the public interest, means to prevent
and resolve disputes and avoid litigation through appropriate, efficient and
fair-minded processes that encourage the persons involved to play an active
role. It is also designed to ensure the accessibility, quality and promptness of
civil justice, the fair, simple, proportionate and economical application of
procedural rules, the exercise of the parties’ rights in a spirit of co-operation
and balance, and respect for those involved in the administration of justice.

This Code must be interpreted and applied as a whole, in the civil law
tradition. Its rules must be interpreted in light of the special provisions it
contains and those contained in other laws. In the matters it addresses, this
Code supplements the silence of other laws if circumstances permit.

BOOK I
GENERAL FRAMEWORK OF CIVIL PROCEDURE

TITLE I

PRINCIPLES OF PROCEDURE APPLICABLE TO PRIVATE DISPUTE
PREVENTION AND RESOLUTION PROCESSES

1. To prevent a potential dispute or resolve an existing one, the parties
concerned, by mutual agreement, may opt for a private dispute prevention and
resolution process.

The main private dispute prevention and resolution processes are negotiation
between the parties, and mediation and arbitration, in which the parties call on
a third person to assist them. The parties may also resort to any other process



that suits them and that they consider appropriate, whether or not it borrows
from negotiation, mediation or arbitration.

Parties must consider private prevention and resolution processes before
referring their dispute to the courts.

2. Parties who enter into a private dispute prevention and resolution process
do so voluntarily. They are required to participate in the process in good faith,
to be transparent with each other, including as regards the information in their
possession, and to co-operate actively in searching for a solution and, if
applicable, in preparing and implementing a pre-court protocol.

They must, as must any third person assisting them, ensure that any steps
they take are proportionate, in terms of the cost and time involved, to the nature
and complexity of the dispute.

3. The third person called upon by the parties to assist them in the process
they have opted for or to decide their dispute must be chosen by them jointly.

The third person must be capable of acting impartially and diligently and in
accordance with the requirements of good faith. If acting on a volunteer basis
or for a disinterested motive, the third person incurs no liability other than that
incurred through an intentional or gross fault.

4. Parties who opt for a private dispute prevention and resolution process
and the third person assisting them undertake to preserve the confidentiality
of anything said, written or done during the process, subject to any agreement
between them on the subject, to any special provisions of the law or to their
own remedies before the courts.

3. The third person called upon to assist the parties may provide information
for research or statistical purposes or in connection with a general evaluation
of the dispute prevention and resolution process or its results without it being
a breach of the person’s duty of confidentiality, provided no personal information
is revealed.

6. Parties who agree to resort to a private dispute prevention and resolution
process, together with the third person involved in the process, if any, determine
the procedure applicable to the process they have selected. If the parties have
opted for mediation or arbitration or a similar process and the procedure they
have determined must be supplemented, the rules of Book VII apply.

'd. Participation in a private dispute prevention and resolution process other
than arbitration does not entail a waiver of the right to act before the courts.
However, the parties may undertake not to exercise that right in connection



with the dispute in the course of the process, unless it proves necessary for the
preservation of their rights.

They may also agree to waive prescription already acquired and the benefit
of time elapsed for prescription purposes or agree, in a signed document, to
suspend prescription for the duration of the process. Prescription cannot,
however, be suspended for more than two months.

TITLE II
PRINCIPLES OF PROCEDURE APPLICABLE BEFORE THE COURTS

8. Public civil justice is administered by the courts under the legislative
authority of Québec. The Court of Appeal, the Superior Court and the Court
of Québec exercise their jurisdiction throughout the territory of Québec.

Municipal courts exercise civil jurisdiction in the matters assigned to them
by special Acts, but only within the territory specified by those Acts and by
their constituting instruments. The organization and operation of municipal
courts are governed by the Act respecting municipal courts (chapter C-72.01).

The Supreme Court of Canada, the Federal Court of Appeal and the Federal
Court of Canada have jurisdiction in some civil matters in Québec, as provided
for in the Acts of the Parliament of Canada.

CHAPTER1
MISSION OF THE COURTS

9. It is the mission of the courts to adjudicate the disputes brought before
them, in accordance with the applicable rules of law and, in doing so, to speak
the law. It is also their mission to make a ruling, even in the absence of a dispute,
whenever the law requires that a demand or an application be brought before
the court because of the nature of the case or the capacity of the persons
concerned.

That mission includes ensuring proper case management in keeping with
the principles and objectives of procedure. It further includes, both in first
instance and in appeal, facilitating conciliation whenever the law so requires,
the parties request it or consent to it or circumstances permit, or if a settlement
conference is held.

The courts and judges enjoy judicial immunity. Judges must be impartial
and, in their decisions, they must have regard to the best interests of justice.

10. The courts cannot seize themselves of a matter; it is up to the parties to
commence a proceeding and determine its subject matter.



The courts cannot adjudicate beyond what is sought by the parties. If
necessary, they may correct any improper term in the conclusions set out in a
written pleading in order to give them their proper characterization in light of
the allegations in the pleading.

The courts are not required to decide theoretical questions or to adjudicate
where a judgment would not put an end to the uncertainty or the controversy,
but they cannot refuse to adjudicate under the pretext that the law is silent,
obscure or insufficient.

CHAPTER IT
PUBLIC NATURE OF PROCEDURE BEFORE THE COURTS

11. Civil justice administered by the courts is public. Anyone may attend
court hearings wherever they are held, and have access to court records and
entries in the registers of the courts.

An exception to this principle applies if the law provides for in camera
proceedings or restricts access to certain documents filed in a court record.

Exceptions to the principle of open proceedings apply despite section 23 of
the Charter of human rights and freedoms.

12. The court may make an exception to the principle of open proceedings
if, in its opinion, public order, in particular the preservation of the dignity of
the persons involved or the protection of substantial and legitimate interests,
requires that the hearing be held in camera, that access to a document or the
disclosure or circulation of information or documents specified by the court
be prohibited or restricted, or that the anonymity of the persons involved be
protected.

13. Lawyers, notaries, their articling students, and journalists who show
proof of their status may attend a hearing held in camera; if the hearing concerns
a person’s personal integrity or capacity, anyone the court considers capable
of assisting or reassuring the person may also attend. However, if circumstances
so require, the court may exclude such persons to prevent serious prejudice to
a person whose interests may be affected by the demand or application or by
the proceeding.

Persons whose presence is, in the court’s opinion, required in the interests
of justice may also attend.

14. Persons present at a court hearing must conduct themselves in a
respectful and restrained manner. Only those who prove their status as
journalists may make a sound recording of the proceedings and the decision,
unless the court prohibits them from doing so; they may not, however, broadcast
the recording. In no case may images be recorded.
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The parties and their representatives are duty-bound to exercise restraint
throughout the proceeding out of respect for the judicial process.

All must obey the orders of the court and of the officers of justice under its
authority, under pain of contempt of court.

15. In family matters, hearings of the court of first instance are held in
camera; however, the court, in the interests of justice, may order that a hearing
be public. Unless authorized by the court, no person attending a hearing nor
any other person may disclose information that would allow the persons
concerned to be identified, under pain of contempt of court.

Judgments in such matters may only be published if the anonymity of the
parties and of any child whose interests are at stake in the proceeding is
protected and the passages that would allow them to be identified have been
deleted or redacted.

16. In family matters, access to exhibits and other documents in the court
record that contain identifying information generally held to be confidential is
restricted if they have been filed in a sealed envelope. In other matters, especially
those relating to personal integrity or capacity, access to documents pertaining
to a person’s health or psychosocial situation is also restricted if they have been
filed in a sealed envelope.

Access-restricted documents may only be consulted or copied by the parties,
their representatives and persons designated by law, and by any person,
including journalists, who has been authorized by the court after proving a
legitimate interest, subject to the access conditions and procedure determined
by the court. The Minister of Justice, by virtue of that office, is considered to
have a legitimate interest to access records for research, reform or evaluation
purposes.

No person who has had access to a record in a family matter may disclose
or circulate any information that would allow a party or a child whose interests
are at stake in a proceeding to be identified, unless authorized by the court or
by law or unless the disclosure or circulation of the information is necessary
for the purpose of applying a law.

CHAPTER III

GUIDING PRINCIPLES OF PROCEDURE

17. The courtcannot rule on a demand or an application, or order a measure
on its own initiative, which affects the rights of a party unless the party has

been heard or duly called.

In any contentious matter, the court, even on its own initiative, must uphold
the adversarial principle and see that it is adhered to until the judgment and
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during execution of the judgment. It cannot base its decision on grounds the
parties have not had the opportunity to debate.

18. The parties to a proceeding must observe the principle of proportionality
and ensure that their actions, their pleadings, including their choice of an oral
or a written defence, and the means of proof they use are proportionate, in
terms of the cost and time involved, to the nature and complexity of the matter
and the purpose of the demand or the application.

Judges must likewise observe the principle of proportionality in managing
the proceedings they are assigned, regardless of the stage at which they
intervene. They must ensure that the measures and acts they order or authorize
are in keeping with the same principle, while having regard to the proper
administration of justice.

19. Subject to the duty of the courts to ensure proper case management and
the orderly progress of proceedings, the parties control the course of their case
insofar as they comply with the principles, objectives and rules of procedure
and the prescribed time limits.

They must be careful to confine the case to what is necessary to resolve the
dispute, and must refrain from acting with the intent to cause prejudice to
another person or behaving in an excessive or unreasonable manner, contrary
to the requirements of good faith.

They may, at any stage of the proceeding, without necessarily stopping its
progress, agree to settle their dispute through a private dispute prevention and
resolution process or judicial conciliation; they may also otherwise terminate
the proceeding at any time.

20. The parties are duty-bound to co-operate and, in particular, to keep one
another informed at all times of the facts and particulars conducive to a fair
debate and make sure that relevant evidence is preserved. They must, among
other things, at the time prescribed by this Code or determined in the case
protocol, inform one another of the facts on which their contentions are based
and of the evidence they intend to produce.

21. A person who is called as a witness is duty-bound to appear, testify and
tell the truth.

Witnesses have the right to be informed, by the calling party, of the reason
they have been called, of the subject matter of the testimony and of the order
of the proceeding. They also have the right to be informed without delay that
their presence is no longer required.

22. The mission of an expert whose services have been retained by a single

party or by the parties jointly, whether the matter is contentious or not, is to
enlighten the court. This mission overrides the parties’ interests.
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Experts must fulfill their mission objectively, impartially and thoroughly.

23. Natural persons may self-represent before the courts, but must comply
with the procedure established by this Code and the regulations under this
Code.

24. The taking of an oath is a solemn undertaking to tell the truth or to
exercise a function impartially and competently.

In addition to cases in which an oath is required by law, an oath may be
required by the court whenever it considers it necessary in the interests of
justice. The oath may be taken before a judge, a court clerk or any other person
legally authorized to administer oaths.

CHAPTER IV
RULES OF INTERPRETATION AND APPLICATION OF THIS CODE

25. Therules of this Code are designed to facilitate the resolution of disputes
and to bring out the substantive law and ensure that it is carried out.

Failure to observe a rule that is not a public order rule does not prevent a
demand or an application from being decided provided the failure is remedied
in a timely manner; likewise, if no specific procedure is provided for exercising
a right, any mode of proceeding may be used that is not inconsistent with the
rules of this Code.

26. Inapplying this Code, appropriate technological means that are available
to both the parties and the court should be used whenever possible, taking into
account the technological environment in place to support the business of the
courts.

The court, even on its own initiative, may use such means or order that such
means be used by the parties, including for case management purposes; if it
considers it necessary, the court may also, despite an agreement between the
parties, require a person to appear in person at a hearing, a conference or an
examination.

27. In a state of emergency declared by the Government or in a situation
where it is impossible in fact to comply with the rules of this Code or to use a
means of communication, the Chief Justice of Québec and the Minister of
Justice may jointly suspend or extend a prescription or procedural period for
a specified time, or authorize the use of another means of communication in
the manner they specify.

Their decision takes effect immediately, and must be published without delay
in the Gazette officielle du Québec.
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28. After considering the effects of the project on the rights of individuals
and obtaining the agreement of the Chief Justice of Québec or the Chief Justice
of the Superior Court or the Chief Judge of the Court of Québec, according to
their jurisdiction, and after consulting the Barreau du Québec and, if applicable,
the Chambre des notaires du Québec or the Chambre des huissiers de justice
du Québec, the Minister of Justice, by regulation, may modify a rule of
procedure, or introduce a new one, for a specified time not exceeding three
years, for the purposes of a pilot project conducted in specified judicial districts.

TITLE III
JURISDICTION OF COURTS

CHAPTER 1
SUBJECT-MATTER JURISDICTION OF COURTS

DIVISION I
JURISDICTION OF COURT OF APPEAL

29. The Court of Appeal is the general appellate court in charge of hearing

appeals against appealable judgments of other courts, unless a provision
specifies that an appeal is to be made before another court.

30. Judgments of the Superior Court and the Court of Québec that terminate
a proceeding, particularly in cases that pertain to personal integrity, status or
capacity, the special rights of the State or contempt of court, may be appealed
as of right.

The following, however, may be appealed only with leave:

(1) judgments where the value of the subject matter of the dispute in appeal
is less than $50,000;

(2) judgments rendered in non-contentious matters and not appealable as
of right;

(3) judgments dismissing a judicial demand because of its abusive nature;

(4) judgments denying an application for forced or voluntary intervention
of a third person;

(5) judicial review judgments of the Superior Court relating to the evocation
of a case pending before a court or to a decision made by a person or body or
ajudgment rendered by a court that is subject to judicial review by the Superior
Court, or relating to a remedy commanding the performance of an act;

(6) judgments ruling on legal costs;
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(7) judgments confirming or quashing a seizure before judgment;
(8) judgments ruling on execution matters.

Leave to appeal is granted by a judge of the Court of Appeal if that judge
considers that the matter at issue is one that should be submitted to that Court,
for example because it involves a question of principle, a new issue or an issue
of law that has given rise to conflicting judicial decisions.

If it is necessary to calculate the value of the subject matter of the dispute
in appeal, account must be taken of interest already accrued on the date of the
judgment in first instance and of the additional indemnity mentioned in
article 1619 of the Civil Code. Legal costs are disregarded. If the subject matter
of the appeal is the right to additional damages for bodily injury, only the
amount of those damages is to be taken into account.

31. A judgment of the Superior Court or the Court of Québec rendered in
the course of a proceeding, including during a trial, is appealable as of right if
it rules on an objection to evidence based on the duty of discretion of public
servants or on professional secrecy.

Such a judgment may be appealed with leave of a judge of the Court of
Appeal if it determines part of the dispute or causes irremediable prejudice to
a party, including if it allows an objection to evidence.

An appeal against a judgment rendered in the course of a proceeding does
not stay the proceeding unless a judge of the Court of Appeal so orders. If the
judgment was rendered in the course of the trial, the appeal does not stay the
trial; however, judgment on the merits cannot be rendered nor, if applicable,
the evidence concerned heard until the decision on the appeal is rendered.

Any other judgment rendered in the course of a proceeding cannot be
challenged except on an appeal against the judgment on the merits.

32. Case management measures relating to the conduct of a proceeding and
rulings on incidental applications concerning the continuance of a proceeding,
the joinder or severance of proceedings, the stay of a trial, the splitting of a
proceeding or pre-trial discovery cannot be appealed. However, if a measure
or a ruling appears unreasonable in light of the guiding principles of procedure,
a judge of the Court of Appeal may grant leave to appeal.

DIVISION II
JURISDICTION OF SUPERIOR COURT

33. The Superior Court is the court of original general jurisdiction. It has
jurisdiction in first instance to hear and determine any demand or application
not formally and exclusively assigned by law to another court or to an
adjudicative body.
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It has exclusive jurisdiction to hear and determine class actions and demands
or applications for an injunction.

34. The Superior Court is vested with a general power of judicial review
over all courts in Québec other than the Court of Appeal, over public bodies,
over legal persons established in the public interest or for a private interest,
and over partnerships and associations not endowed with juridical personality.

This power cannot be exercised in cases excluded by law or declared by law
to be under the exclusive purview of those courts, persons, bodies or groups,
except where there is lack or excess of jurisdiction.

A matter is brought to the Court by means of an application for judicial
review.

DIVISION III
JURISDICTION OF COURT OF QUEBEC

35. The Court of Québec has exclusive jurisdiction to hear and determine
demands in which the amount claimed, including rent in lease resiliation
matters, or the value of the subject matter of the dispute is less than $85,000,
exclusive of interest, as well as applications ancillary to such a demand,
including those for the specific performance of a contractual obligation.
However, it does not have such jurisdiction in cases where jurisdiction is
formally and exclusively assigned to another court or adjudicative body, or in
family matters other than adoption.

A demand brought before the Court of Québec is no longer within the
jurisdiction of that Court if a cross-demand is made for an amount or value
equal to or exceeding $85,000, or if an amendment to the demand increases
the amount claimed or the value of the subject matter of the dispute to $85,000
or more. Conversely, the Court of Québec alone becomes competent to hear
and determine a demand brought before the Superior Court if the amount
claimed or the value of the subject matter of the dispute falls below that amount.
In either case, the record is transferred to the competent court if all parties
agree or if the court so orders on its own initiative or on a party’s request.

If two or more plaintiffs join together or are represented by the same person
in the same judicial demand, the Court of Québec has jurisdiction if it would
be competent to hear and determine each plaintiff’s demand.

The monetary jurisdiction limit of the Court of Québec is increased by $5,000
on 1 September of the calendar year following the calendar year in which the
total amount resulting from annual adjustments of the indexed limit amount on the
basis of the Consumer Price Index for Québec, determined by Statistics Canada,
since the last increase is equal to or exceeds $5,000. A notice stating the monetary
jurisdiction limit of the Court resulting from that calculation is published in the
Gazette officielle du Québec by the Minister of Justice not later than 1 August of
the year in which the new limit comes into force. Judicial demands introduced before
1 September of that year continue before the court seized.
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36. Subject to the jurisdiction assigned to the municipal courts, the Court
of Québec has jurisdiction, to the exclusion of the Superior Court, to hear and
determine demands for the recovery of property taxes, other taxes or any other
amount due under an Act to a municipality or a school board, and demands by
which the existence or amount of such a debt is contested.

The Court also has jurisdiction to hear and determine demands for the
reimbursement of an overpayment to a municipality or a school board.

37. The Court of Québec has jurisdiction, to the exclusion of the Superior
Court, to hear and determine applications in adoption matters.

In other youth matters, jurisdiction and procedure are determined by special
Acts.

If an adoption or youth protection matter is already before the Court of
Québec, it may rule on any related application concerning child custody, the
exercise of parental authority or tutorship requested by the director of youth
protection.

38. The Court of Québec has exclusive jurisdiction to hear and determine
demands concerning a person’s confinement in a health or social services
institution for or after a psychiatric assessment without the person’s consent.

39. The Court of Québec has exclusive jurisdiction to hear and determine
applications relating to an arbitration insofar as it would be competent to rule
on the subject matter of the dispute referred to the arbitrator, and to hear and
determine applications for the recognition and enforcement of a decision
rendered outside Québec in a matter within its jurisdiction.

CHAPTER IT
TERRITORIAL JURISDICTION OF COURTS

DIVISION I
TERRITORIAL JURISDICTION—APPEAL

40. The Court of Appeal sitting at Montréal hears appeals against judgments
rendered in the judicial districts of Beauharnois, Bedford, Drummond, Hull,
Iberville, Joliette, Labelle, Laval, Longueuil, Mégantic, Montréal, Pontiac,
Richelieu, Saint-Francois, Saint-Hyacinthe and Terrebonne. The Court of
Appeal sitting at Québec hears appeals against judgments rendered in all other
districts.

DIVISION II
TERRITORIAL JURISDICTION—FIRST INSTANCE

41. The court having territorial jurisdiction in Québec to hear a judicial
demand is the court of the domicile of the defendant, or of one of the defendants
if there are two or more defendants domiciled in different districts.
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If the defendant has no domicile in Québec, the court that has territorial
jurisdiction is the court of the defendant’s residence or, in the case of a legal
person, the court of the place where the defendant has an establishment, or the
court of the place where the defendant has property.

So far as public order permits, the court of the defendant’s elected domicile,
or the court designated by an agreement between the parties other than an
adhesion contract, also has territorial jurisdiction.

42. At the plaintiff’s option,

(1) a demand for the performance of contractual obligations may also be
brought before the court of the place where the contract was made;

(2) ademand concerning extracontractual civil liability may also be brought
before the court of the place where the injurious act or omission occurred or
the court of any of the places where the injury was suffered; and

(3) a demand whose subject matter is immovable property may also be
brought before the court of the place where the property is wholly or partly
situated.

43. Ifademand pertains to an employment contract or a consumer contract,
the court having jurisdiction is the court of the domicile or residence of the
employee or the consumer, whether that person is the plaintiff or the defendant.

If a demand pertains to an insurance contract, the court having jurisdiction
is the court of the domicile or residence of the insured, whether that person is
the plaintiff or the defendant, or, as applicable, the court of the domicile or
residence of the beneficiary under the contract. In the case of property insurance,
the court of the place where the loss occurred also has jurisdiction.

If a demand pertains to the exercise of a hypothecary right on an immovable
serving as the debtor’s main residence, the court having jurisdiction is the court
of the place where the immovable is situated.

An agreement to the contrary is unenforceable against the employee, the
consumer, the insured, the insurance contract beneficiary or the hypothecary
debtor.

44. In matters relating to personal integrity, status or capacity, the court
having jurisdiction is the court of the domicile or residence of the minor or
person of full age concerned or, in the case of an absentee, of the absentee’s
representative.

A demand concerning a person of full age who resides in a health or social
services institution may also be brought before the court of the place where
the institution is situated, the court of the person’s former domicile or residence,
or the court of the domicile of the plaintiff.
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If the person of full age under protective supervision, the plaintiff or the
representative no longer lives in the district where the judgment was rendered,
an application for review of the judgment may be brought before the court of
the domicile or residence of any of them.

45. In family matters, the court having jurisdiction is the court of the
common domicile of the parties or, if they do not have a common domicile,
the court of the domicile of one of the parties and, in cases of opposition to
marriage or civil union, the court of the place of solemnization.

In adoption matters, the court having jurisdiction is the court of the domicile
of the minor child or of the applicant or, if the parties consent, the court of the
place under the responsibility of the director of youth protection who was last
in charge of the child.

If the parties are no longer domiciled in the district where the judgment was
rendered, an application for review of the judgment may be brought before the
court of the domicile of one of the parties, but if one of them still lives in that
district, the application may only be brought in another district with the consent
of that party. Whenever a child is involved, the application may be brought
before the court of the child’s domicile.

46. In succession matters, the court having jurisdiction is the court of the
place where the succession opened.

However, if the succession did not open in Québec, the demand may be
brought, at the plaintiff’s option, before the court of the place where the property
is situated, the court of the place where the death occurred or the court of the
domicile of the defendant or one of the defendants.

The court of the domicile of the liquidator of the succession is also competent
in respect of any application pertaining to the appointment of the liquidator or
the exercise of the liquidator’s functions.

47. Incidental applications, such as recourses in warranty and applications
for additional damages for bodily injury, must be brought before the court
before which the demand was brought.

48. Atany stage of a proceeding, the chief justice or chief judge may, even
on their own initiative, in the interests of the parties or of the third persons
concerned or if warranted on serious grounds, order that a case, a trial or an
application relating to the execution of a judgment be transferred to another
district.
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CHAPTER III
POWERS OF COURTS

DIVISION I
GENERAL POWERS

49. The courts and judges have all the powers necessary for the exercise of
their jurisdiction both in first instance and in appeal.

They may, at any time and in all matters, even on their own initiative, grant
injunctions or issue orders to safeguard the parties’ rights for the period and
subject to the conditions they determine. As well, they may make such orders
as are appropriate to deal with situations for which no solution is provided by
law.

30. When sitting in first instance in non-contentious cases or in cases in
which a child’s interests or a person’s personal integrity, status or capacity are
at issue, the courts, even on their own initiative, may require the attendance of
a person or the presentation of evidence, and informally hear persons who may
enlighten them and, after calling them, persons whose interests may be affected
by the decision.

DIVISION IT
POWER TO IMPOSE SANCTIONS FOR ABUSE OF PROCEDURE

a01. The courts may, at any time, on an application and even on their own
initiative, declare that a judicial demand or a pleading is abusive.

Regardless of intent, the abuse of procedure may consist in a judicial demand
or pleading that is clearly unfounded, frivolous or intended to delay or in
conduct that is vexatious or quarrelsome. It may also consist in a use of
procedure that is excessive or unreasonable or that causes prejudice to another
person, or attempts to defeat the ends of justice, particularly if it operates to
restrict another person’s freedom of expression in public debate.

32. Ifaparty summarily establishes that a judicial demand or pleading may
constitute an abuse of procedure, the onus is on the initiator of the demand or
pleading to show that it is not excessive or unreasonable and is justified in law.

The application is presented and defended orally, and decided by the court
on the face of the pleadings and exhibits in the record and the transcripts of
any pre-trial examinations. No other evidence is presented, unless the court
considers it necessary.

An application for a court ruling on the abusive nature of a pleading that

operates to restrict another person’s freedom of expression in public debate
must, in first instance, be dealt with as a matter of priority.
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33. If there has been an abuse of procedure, the court may dismiss the
judicial demand or reject a pleading, strike out a conclusion or require that it
be amended, terminate or refuse to allow an examination, or cancel a subpoena.

If there has been or if there appears to have been an abuse of procedure, the
court, if it considers it appropriate, may do one or more of the following:

(1) impose conditions on any further steps in the judicial demand or on the
pleading;

(2) require undertakings from the party concerned with respect to the orderly
conduct of the proceeding;

(3) stay the proceeding for the period it determines;

(4) recommend that the chief justice or chief judge order special case
management; or

(5) order the party that initiated the judicial demand or presented the pleading
to pay the other party, under pain of dismissal of the demand or rejection of
the pleading, a provision for costs, if the circumstances so warrant and if the
court notes that, without such assistance, that other party’s financial situation
would likely prevent it from effectively conducting its case.

34. On ruling on whether a judicial demand or pleading, including one
presented under this division, is abusive, the court may order a provision for
costs to be reimbursed, order a party to pay, in addition to legal costs, damages
for any injury suffered by another party, including to cover the professional
fees and disbursements incurred by that other party, or award punitive damages
if warranted by the circumstances.

If the amount of the damages is not admitted or cannot be easily calculated
at the time the demand or pleading is declared abusive, the court may summarily
determine the amount within the time and subject to the conditions it specifies
or, in the case of the Court of Appeal, refer the matter back to the court of first
instance for a decision.

23. If an abuse of procedure results from a party’s quarrelsomeness, the
court may, in addition to other measures, prohibit the party from instituting a
judicial demand or presenting a pleading in an ongoing proceeding except with
the authorization of and subject to the conditions determined by the chief justice
or the chief judge.

36. If a legal person is responsible for an abuse of procedure, those of its
directors and officers who participated in the decision may be ordered personally
to pay damages. The same holds for an administrator of the property of others
who is responsible for such an abuse.

21



DIVISION III
POWER TO PUNISH FOR CONTEMPT OF COURT

37. The courts may punish the conduct of any person who is guilty of
contempt of court, whether committed in or outside the presence of the court.
In the case of contempt of the Court of Appeal committed outside the presence
of the Court, the matter is brought before the Superior Court.

A transaction that puts an end to a dispute cannot be invoked against the
court in a matter of contempt.

38. A person who disobeys a court order or injunction or acts in such a way
as to interfere with the orderly administration of justice or undermine the
authority or dignity of the court is guilty of contempt of court.

A person not named in an injunction who disobeys that injunction is guilty
of contempt of court only if the person does so knowingly.

39. A person charged with contempt of court must be summoned, by an
order of the court, to appear on the day and at the time specified to hear proof
of the acts held against the person and to raise grounds of defence.

60. The order to appear is issued on the court’s own initiative or on an
application presented before the court, which does not require notification.

The order must be served personally; however, if circumstances do not permit
personal service, the court may authorize another method of notification.

If the alleged contempt of court is committed in the presence of the court
and must be ruled on without delay, the only requirement is that the person be
first called upon to justify their behaviour.

61. The judge who is to rule on a contempt of court allegation must not be
the judge before whom it was allegedly committed, unless the matter must be
ruled on without delay.

The proof submitted to establish contempt of court must be beyond a
reasonable doubt, and the person charged cannot be compelled to testify.

If the judgment finds that contempt of court was committed, it must state
the sanction imposed and set out the facts on which the finding of contempt is
based.

62. The only sanctions that may be imposed for contempt of court are
(1) payment of a punitive amount not exceeding $10,000 in the case of a

natural person, or $100,000 in the case of a legal person, a partnership or an
association; and
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(2) performance by the person or the person’s officers, over a maximum
period of one year, of compensatory community work the nature and terms of
which are specified by the court or determined under the Code of Penal
Procedure (chapter C-25.1).

If the person refuses to comply with the court order or injunction, in addition
to the sanction imposed, the court may order imprisonment for the term it
specifies. The person so imprisoned must be summoned before the court
regularly to explain themselves, and imprisonment may be ordered again until
the person complies. Imprisonment can in no case exceed one year.

The judgment is enforced in accordance with Chapter XIII of the Code of
Penal Procedure.

DIVISION IV
COURT REGULATIONS

63. A court may make regulations to regulate practice in that court or in
any of its divisions and to ensure, in keeping with this Code, that the procedure
established by this Code is properly complied with. Such regulations must be
adopted by a majority of the judges of the court or, if special rules are needed
for the district of Québec or Montréal, by a majority of the judges of that
district.

If expedient, the chief justice or chief judge of the court, after consulting
the judges concerned, may issue instructions for one or more districts, as needed.
Those instructions, of a purely administrative nature, are the only ones
applicable.

64. For the purpose of adopting regulations, the chief justice or chief judge
of the court determines the most effective method of consultation so as to obtain
the opinion of each of the judges concerned.

The chief justice or chief judge sends draft regulations to the Minister of
Justice so that the latter may submit observations on any provisions having
financial implications either for the State or for the parties to a proceeding.

After taking the Minister’s observations into consideration, the chief justice
or chief judge publishes draft regulations in the Gazette officielle du Québec
at least 45 days before they are to be adopted, with a notice stating that
comments are welcome and specifying where they should be sent. If required
by the urgency of the situation, the chief justice or chief judge may shorten the
publication period, giving reasons in the publication notice.

65. Regulations adopted by a court come into force 15 days after their
publication in the Gazette officielle du Québec or on any later date specified
in the regulations.
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All such regulations, as well as any instructions issued by the chief justice
or chief judge, must be published so as to be easily accessible to the public,
including through posting on the court’s website.

CHAPTER IV
COURT OFFICES

66. Court offices provide clerical services to the court they serve, manage
the information and documents required for the operation of the court and have
custody of court registers, records, orders and judgments. They also manage
the fees and costs prescribed by regulation and are responsible for the
preservation of court archives.

Court offices perform their functions in accordance with this Code, the
regulations of the court, the instructions of the chief justice or chief judge and
the directives of the Deputy Minister of Justice and within the technological
environment in place to support the business of the courts.

67. Courtclerks are in charge of the court office to which they are assigned
and exercise the powers conferred on them by law. With the consent of the
Minister of Justice or a person designated by the latter, they may designate
deputy court clerks, who are authorized to exercise the powers of a court clerk.
Court clerks are assisted by the personnel needed to carry out their functions
and run the court office.

In addition, the Minister, by order and with the consent of the chief justice
or chief judge, may appoint special clerks to exercise, for the court, the
adjudicative functions assigned to special clerks by law. Special clerks, by
virtue of their office, may exercise the powers of court clerks.

CHAPTER YV
POWERS OF COURTS, JUDGES AND COURT CLERKS

638. The jurisdiction and powers conferred on the Court of Appeal are
exercised by the Court, its judges or the court clerk, as provided in this Code,
particularly in Title IV of Book IV, which governs appeals.

The jurisdiction and powers conferred on the courts of first instance are also
conferred on the judges appointed to those courts. The courts, when holding
hearings, are vested with all the powers conferred by law on judges.

A measure which, under this Code, may be taken by the chief justice or chief
judge may also, if warranted, be taken by the associate or assistant chief justice
or chief judge, according to the division of responsibilities that prevails at the
court, or by another judge designated by any of them.

69. In first instance, judges sit in open court to hear and try a demand.
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Judges, in chambers or in another place serving as chambers, may meet
parties to take case management measures and try and decide demands and
applications that require immediate intervention or do not require witness
evidence, such as incidental applications, demands proceeding by default,
non-contentious demands or applications, and applications relating to temporary
injunctions, seizures before judgment or execution matters. In all such cases
and in all cases where judges are permitted by law to exercise their powers in
chambers or such other places, minutes of the meeting must be drawn up.

On their own initiative or on an application, judges may refer to the court
any matter submitted to them in chambers or in another place serving as
chambers.

70. Court clerks and special clerks only exercise the jurisdiction expressly
assigned to them by law. In matters within their jurisdiction, they have the
powers of the judges or the court.

If they consider that the interests of justice so require, they may refer any
matter submitted to them to a judge or to the court.

71. If the judge is absent or unable to act and any delay could result in the
loss of a right or cause serious prejudice, the court clerk may exercise the
jurisdiction of the judge.

However, the court clerk cannot decide an incidental application, issue an
order for police assistance or authorize a seizure before judgment unless no
judge or special clerk is present in the district; nor may the court clerk decide
an application for a stay unless it is impossible to reach a judge in another
district or the on-call judge designated by the chief justice or chief judge.

In addition to demands and applications expressly excluded from the
jurisdiction of court clerks, the court clerk may in no case decide a demand or
an application relating to personal integrity, status or capacity, authorize the
seizure of property on a debtor’s person or decide an application for judicial
review or a demand or an application for an injunction.

@2. The special clerk may rule on any application, contested or not, whose
subject matter is security for costs, the calling of a witness, the disclosure,
production or rejection of exhibits, the examination or copying of an access-
restricted document, or the physical, mental or psychosocial assessment of a
person, the joinder of proceedings, amendments to pleadings or particulars to
clarify pleadings or a substitution of lawyer and on any application for relief
from default or to cease representing. In the course of a proceeding or of
execution, the special clerk may rule on any pleading, but only with the parties’
consent in the case of a contested pleading.

The special clerk may homologate any agreement between the parties that

provides a complete settlement of a child custody or support matter and, in
order to evaluate the agreement or assess the consent of the parties, may convene
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the parties and hear them, even separately, in the presence of their lawyer. If
the special clerk considers that the agreement does not sufficiently protect the
children’s interests or that consent was obtained under duress, the case is
referred to a judge or to the court.

An agreement homologated by the special clerk has the same force and effect
as a judgment.

Applications that are within the jurisdiction of the special clerk are presented
directly to the special clerk and, unless contested, are decided on the face of
the record.

73. In a non-contentious proceeding, the jurisdiction of the court may be
exercised by the special clerk.

However, the special clerk cannot decide demands or applications concerning
personal integrity or status, absence or a judicial declaration of death, for the
review of a decision of the registrar of civil status or relating to the publication
of rights or the reconstitution of an authentic act or public register.

74. Decisions of the court clerk other than administrative decisions and
decisions of the special clerk may, on an application, be reviewed by a judge
in chambers or by the court. The same applies to decisions of the appellate
clerk, which may be reviewed by an appellate judge.

The application for review must state the grounds on which it is based, be
notified to the other parties and filed with the court office within 10 days after
the date of the decision concerned. If the decision is quashed, matters are
restored to their former state.

TITLE IV
SPECIAL RIGHTS OF STATE

735. The State and state bodies, in seeking to resolve a dispute with natural
or legal persons, may, if they consider it advisable, resort to a private dispute
prevention and resolution process before taking the matter before the courts.

They are, however, required to comply with government regulations on the
subject and to resort to such a process only to the extent permitted by the public
interest or the applicable legal standards.

46. In any civil, administrative, penal or criminal case, a person intending
to question the operability, the constitutionality or the validity of a provision
of an Act of the Parliament of Québec or the Parliament of Canada, of any
regulation made under such an Act, of a government or ministerial order or of
any other rule of law must give notice to the Attorney General of Québec.
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Such notice is also required when a person seeks reparation from the State,
a state body or a legal person established in the public interest for an
infringement or denial of their fundamental rights and freedoms under the
Charter of human rights and freedoms or the Canadian Charter of Rights and
Freedoms (Part I of Schedule B to the Canada Act, chapter 11 in the 1982
volume of the Acts of the Parliament of the United Kingdom).

Again, such notice is required when a person intends to raise, in a proceeding,
the issue of the navigability or floatability of a lake or watercourse or the issue
of the ownership of the bed or banks of a lake or watercourse.

No such demand may be ruled on unless such notice has been validly given,
and the court may only adjudicate with respect to the grounds set out in the
notice.

77. To be validly given, the notice to the Attorney General of Québec must
clearly state the contentions the person intends to assert and the grounds on
which they are based, and be served on the Attorney General by a court bailiff
as soon as possible in the course of the proceeding but, in a civil matter, at least
30 days before the case is ready for trial and, in other matters, at least 30 days
before the trial; in addition, the notice must be accompanied by all pleadings
already filed in the record. The Attorney General becomes a party to the
proceeding without further formality and may submit conclusions to the court,
in which case the court must rule on them.

Only the Attorney General may waive the notice period.

The notice to the Attorney General must also be served on the Attorney
General of Canada if the provision or rule of law concerned comes under federal
jurisdiction; it must be notified to the Director of Criminal and Penal
Prosecutions if the provision or rule of law concerned relates to a criminal or
penal matter.

48. Incriminal or penal matters, a notice to the Attorney General of Québec
under the second paragraph of article 76 must be served at least 10 days before
the date of the trial on the demand for reparation. Failing that, the court orders
service of the notice and postpones the hearing, unless the Attorney General
waives the notice period or the court shortens it because, in its opinion, it is
necessary to prevent irreparable prejudice to the initiator of the demand or to
a third person.

Such a notice is not required if the reparation sought relates to the disclosure
or exclusion of evidence or to the period of time elapsed since the accusation,
or in the cases determined by order of the Minister of Justice published in the
Gazette officielle du Québec.

9. Inaproceeding involving a public interest issue, the court, even on its
own initiative, may order the parties to invite the Attorney General of Québec
to intervene as a party.
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The Attorney General, on the Attorney General’s own initiative, may
intervene as a party in a proceeding involving such an issue without notice or
formality and without having to prove an interest. As well, the Attorney General,
on the Attorney General’s own initiative, may appeal any judgment on a public
interest issue, whether or not the Attorney General was a party in the proceeding.

80. No measures to force execution are available with respect to a judgment
against the Attorney General of Québec other than in accordance with the
special rules for forced execution in real actions. If the judgment orders the
payment of a sum of money, the Minister of Finance, on receiving the judgment
once it has become final, pays the amount specified out of available appropriations
or, failing that, out of the Consolidated Revenue Fund.

81. The courts cannot order a provisional measure or a sanction against, or
exercise the power of judicial review over, the Government or a minister of the
Government or any person, whether or not a public servant, acting under their
authority or on their instructions in a matter relating to the exercise of a function
or the authority conferred on them by law. An exception to this rule may be
made if it is shown to the court that there was a lack or excess of jurisdiction.

TITLE V
PROCEDURE APPLICABLE TO ALL JUDICIAL DEMANDS

CHAPTER1
SITTINGS OF COURTS AND TIME LIMITS

82. The courts do not sit on Saturdays or on holidays within the meaning
of section 61 of the Interpretation Act (chapter I-16), nor do they sit on
26 December or 2 January, which are considered holidays for civil procedure
purposes. In urgent cases, a demand may be heard on a Saturday or a holiday
by the on-call judge designated by the chief justice or chief judge.

In addition, courts of first instance are not required to sit between
30 June and 1 September, or between 20 December and 7 January. They are
nevertheless required to hear cases relating to personal integrity, status or
capacity or family matters, cases concerning a labour or leasing contract, cases
proceeding by default, incidental proceedings, proceedings concerning
provisional remedies or control measures, non-contentious demands or
applications and proceedings incidental to the execution of judgments. If they
hold a trial on the merits during such a period, they must make sure, before
setting the date, that the parties and their lawyers and their witnesses, if any,
may attend without any major inconvenience to themselves or their families.

In all circumstances, habeas corpus demands, demands or applications
relating to personal integrity and demands or applications identified as urgent
by law or considered urgent by the chief justice or chief judge have priority,
in that order, over any other.
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83. A time limit fixed by this Code, set by the court or agreed by the parties
for the performance of an act or of a formality runs as of the act, event, decision
or notification that gives rise to the time limit.

A time limit is counted by whole day or, if applicable, by month. If the time
limit is expressed in days, the day that marks the start is not counted but the
terminal day is. If the time limit is expressed in months, it expires on the day,
in the last month, that bears the same calendar number as the day of the act,
event, decision or notification having given rise to the time limit; if there is no
such calendar number in that month, the time limit expires on the last day of
the month.

A time limit expires at 12 midnight on the last day; a time limit that would
normally expire on a Saturday or a holiday is extended until the following
working day.

If a time limit is five days or less, Saturdays and holidays are not counted.

84. A time limit described by this Code as a strict time limit cannot be
extended unless the court is convinced that it was impossible in fact for the
party concerned to act sooner. If the court considers it necessary, any other
time limit may be extended or, in an urgent situation, shortened by the court.
When the court extends a time limit, it may relieve a party from the consequences
of failing to comply with the original time limit.

In first instance, the parties may agree on time limits other than those
prescribed by this Code except in the case of strict time limits, those with which
the parties must comply in the interests of the proper administration of justice
and those established for the benefit of third persons.

CHAPTER IT
INTEREST REQUIRED TO BRING PROCEEDINGS

85. To bring a judicial demand, a person must have a sufficient interest.

The interest of a plaintiff who intends to raise a public interest issue is
assessed on the basis of whether the interest is genuine, whether the issue is a
serious one that can be validly resolved by the court and whether there is no
other effective way to bring the issue before the court.

CHAPTER III
REPRESENTATION BEFORE COURTS AND CAPACITY TO ACT

86. The right to act before the courts in order to represent a person before
the courts is reserved to lawyers. However, notaries may do so in non-
contentious proceedings and in the other cases specified in paragraph 7 of
section 15 of the Notaries Act (chapter N-3).
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87. The following are required to be represented before the courts by a
lawyer in contentious proceedings, and by a lawyer or a notary in non-
contentious proceedings:

(1) representatives, mandataries, tutors and curators and other persons acting
on behalf of another person who, for serious reasons, cannot act on their own
behalf;

(2) in a class action, the representative plaintiff or any person applying to
act in that capacity;

(3) legal persons, other than a legal person established for a private interest
having not more than five persons bound to it by an employment contract which
gives an express mandate to one of its directors to represent it;

(4) general or limited partnerships and associations within the meaning of
the Civil Code, unless all the partners or members act themselves or mandate
one of their number to act;

(5) the Public Curator, guardians and sequestrators;

(6) liquidators, trustees and other representatives of collective interests when
acting in that capacity;

(7) purchasers of accounts and collection agents.

88. Persons and groups, including partnerships and associations not endowed
with juridical personality, may be represented by a mandatary other than a
lawyer for the recovery of small claims under Title II of Book VI, in accordance
with the rules of this Code.

Legal persons and groups may be represented by such a mandatary for the
purpose of participating in the distribution of money derived from an execution
measure.

89. Tutors, curators and other representatives of persons who are unable to
fully exercise their rights act in their own name and capacity. The same applies
to administrators of the property of others as regards their administration, and
to mandataries as regards the fulfillment of a protection mandate.

90. Whether in a contentious or non-contentious proceeding, the court, even
on its own initiative, may order representation if the court considers it necessary
to safeguard the rights and interests of a minor or those of a person of full age
not represented by a tutor, a curator or a mandatary and considered incapable
by the court.

91. Two or more persons who have a common interest in a dispute may

mandate one of them to act in a proceeding on their behalf. The mandate must
be mentioned in the originating demand or in the defence.
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The mandators are solidarily liable with the mandatary for the legal costs.
The mandate is not affected by the death or change of status of any mandator,
and cannot be revoked except with the authorization of the court.

92. An irregularity resulting from failure to be represented, assisted or
authorized has no effect unless it is not remedied, and this may be done
retroactively at any stage of a proceeding, even in appeal.

CHAPTER IV
DESIGNATION OF PARTIES

93. Parties are designated by their name and, when they are not acting in a
personal capacity, by the capacity in which they are acting or, in the case of
public office holders, by their official title if it is sufficient to identify them.

Legal persons and general or limited partnerships are designated by the name
under which they were constituted or by which they identify themselves, and
by their juridical form. Syndicates of co-owners and associations and other
groups not endowed with juridical personality may be designated by the name
by which they are generally known; if the name of a syndicate of co-owners
is not known, it may be designated by the address of the building.

94. A party whose name is unknown or uncertain is sufficiently designated
by a name that clearly identifies it.

If the subject matter of the demand is a bill of exchange or other private
writing, a party is sufficiently designated by the name or initials appearing on
the writing.

95. If a party’s domicile or residence must be stated, but is unknown, the
party’s last known residence is sufficient. In the case of a legal person, a group
or an office holder, the principal establishment or any other known establishment
or a professional or other business address may be stated instead of the domicile.

96. A demand pertaining to the rights and obligations of the Government
must be directed against the Attorney General of Québec.

A demand pertaining to the rights and obligations of a public body or of a
public officer or office holder who is called on to make changes to an act or a
register must be directed against the body or person concerned.

97. A demand pertaining to the rights and obligations of the heirs, legatees
by particular title and successors of a deceased person must be directed against
the liquidator of the succession. However, if the liquidator is unknown or cannot
be identified in a sufficient time, the heirs, legatees and successors may be
collectively designated as a party, without specifying their names or residence.
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Heirs and legatees by particular title of a person whose succession opened
outside Québec who have not registered a declaration of transmission in
accordance with article 2998 of the Civil Code may be sued and designated
collectively in any immovable real action relating to the succession.

98. A demand pertaining to certain and determinate property must describe
the property in such a manner as to clearly distinguish it from other property.

A demand pertaining to an immovable must designate the immovable in
accordance with the book of the Civil Code governing the publication of rights.

CHAPTER YV
PLEADINGS

DIVISION I
FORM AND CONTENT OF PLEADINGS

99. A pleading must specify its nature and purpose and state the facts on
which it is based and the conclusions sought. It must also state anything which,
if not alleged, could take another party by surprise or raise an unexpected
debate. The statements it contains must be clear, precise and concise, presented
in logical order and numbered consecutively.

A pleading must specify the court seized, the judicial district in which it is
filed, the number of the record to which it relates, the names of the parties and
its date. If the court office can receive pleadings in technological media, the
pleading must be in one of the standardized formats determined by the Minister
of Justice to ensure the proper operation of the court office.

The author of a pleading must be identified by means of the author’s
signature, or that which serves the purpose of a signature as provided in the
Act to establish a legal framework for information technology (chapter C-1.1).

100. An originating demand, whether in a contentious or non-contentious
case, is filed with the court in writing by the plaintiff or, as applicable, by the
plaintiff’s lawyer or notary. In addition to the parties’ names, it must state the
plaintiff’s domicile or residence, as applicable, and the last known residence
of the other parties, and indicate, if applicable, in what capacity a person is a
party to the proceeding if not in a personal capacity.

101. An application in the course of a proceeding may be filed in writing
or presented orally and informally; if it concerns a case management measure
or if the judge so requires or the judge and the parties so agree, it may also be
set out in a note, a letter or a notice. If it is in writing, the application must
state the date, time and place it will be presented before the court, and must
be notified to the other parties at least three days before its presentation. If it
is presented orally, this must be done before the court in the presence of the
other parties.
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Such an application filed in writing that is grounded on facts not supported
by evidence filed in the record must be supported by an oath sworn by the
person alleging the facts.

Such an application can only be contested orally, unless written contestation
is authorized by the court. During the hearing, any party may submit relevant
evidence.

102. When replying to a pleading, a party must admit the allegations that
it knows to be true and deny those that it does not admit, giving reasons for
the denial, or state that it is unaware of the fact. To evoke an alleged fact, it is
sufficient to refer to the paragraph in which it is stated.

Silence with respect to an alleged fact is not an admission of that fact.

103. In their pleadings, lawyers, notaries and court bailiffs must designate
themselves by their name, the name of their partnership or the name by which
they are known. They must also state their professional address and give the
name and contact information of the person in their office with whom the other
parties may communicate.

104. Model pleadings and documents established by the Minister are posted
on the Ministere de la Justice website.

DIVISION II
SWORN PLEADINGS

105. Whenever the law requires that a pleading be supported by an oath,
the oath is sworn by the party or, in the case of a legal person, a general or
limited partnership, or an association within the meaning of the Civil Code,
by a specially authorized director or officer. Whenever the law requires or
allows a sworn written statement as evidence, the oath is sworn by a person
who can attest to the truth of the facts alleged in the statement.

The pleading or statement must mention the date and place the oath is sworn
or received, as well as the name and address of the person swearing the oath
and the name and capacity of the person receiving it.

The person who swore the oath may be examined concerning the facts whose
truth they attested to; if the person refuses to submit to such an examination
without valid cause, the pleading or statement is rejected. If the pleading,
attestation or statement is deemed by law to be sworn, the person who attested
to the truth of the facts alleged in the pleading or made the written statement
may be so examined.

106. A sworn statement, whatever its medium, must set out the facts and

other evidence clearly and only contain facts or evidence that are relevant and
the truth of which can be attested to by the person making the statement. A
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reference to the paragraphs in the pleadings is sufficient to identify the facts
that are sworn to. Repeating the wording of pleadings may constitute an abuse
of procedure.

Evidence by sworn statement is permitted when the defence is oral. It is
required in the case of an interlocutory injunction, a seizure before judgment
or a judicial review but does not preclude the giving of evidence by witnesses.

DIVISION IIT
FILING OF PLEADINGS AND DOCUMENTS

107. An originating demand must be filed with the court office before it is
notified to the other parties. The court clerk records it in the court registers,
opens and assigns an identification number to the case record and writes that
number on the document to be used by the party for notification purposes. All
other pleadings must be filed with proof of notification and with any other
required document.

Pleadings that are to be presented at the hearing must be filed with the court
office at least two days before the date of presentation, except in an urgent
situation noted by the court.

No originating demand may be set down for trial or judgment unless the
plaintiff has first filed proof of notification; an originating demand expires if
it is not notified within three months after it is filed.

Pleadings on technological media filed outside court office hours are deemed
filed the following day, at opening time. In an urgent situation, the filing of a
pleading outside court office hours may be attested to by the court clerk.

To be considered received, a pleading must be filed with the prescribed court
costs and fees, if any.

108. The parties and the lawyers, or in non-contentious proceedings, the
notaries representing the parties, must see to it that exhibits and other documents
that contain identifying particulars generally held to be confidential are filed
in a form that protects the confidentiality of the information or filed under seal.

Any document or real evidence that is filed in the record as an exhibit must
remain in the record until the end of the proceeding, unless all the parties
consent to its being removed. Once the proceeding has ended, the parties must
retrieve the exhibits they have filed; otherwise, the exhibits are destroyed by
the court clerk one year after the date on which the judgment becomes final or
the date of the pleading terminating the proceeding. In either case, the chief
justice or chief judge, if of the opinion that the exhibits can still be useful, may
stay their destruction.
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Exhibits filed in reviewable or reassessable matters and, in non-contentious
cases, notices, certificates, minutes, inventories, medical and psychosocial
evidence, statements, declarations and documents made enforceable by a
judgment cannot be removed from the record or destroyed.

CHAPTER VI
NOTIFICATION OF PLEADINGS AND DOCUMENTS

DIVISION 1
GENERAL RULES

109. The purpose of notification is to bring a document, whether an
originating demand or any other pleading or document, to the attention of the
persons concerned.

A document intended for two or more addressees must be notified to each
separately.

110. Notification may be made by any appropriate method that provides
the notifier with proof that the document was delivered, sent or published. Such
methods include notification by court bailiff, by mail or by courier or any other
carrier, by technological means or by public notice. However, if the context
does not require such proof, notification may be made by any means of
communication.

If the law so requires, notification is made by a court bailiff, in which case
it is called service.

Whatever the method of notification used, a person who acknowledges receipt
of the document or admits having received it is deemed to have been validly
notified.

111. Notification of a pleading by bailiff or by courier may only be made
on days other than holidays, between 7 a.m. and 9 p.m. Notification of pleadings
between lawyers, notaries and bailiffs cannot be made on Saturdays, on holidays
or after 5 p.m. except with their consent.

Notification by a technological means on a Saturday or on a holiday or after
5 p.m. is deemed to have been made at 8 a.m. on the next working day.

112. If required by the circumstances, the court, on an informal request,
authorizes notification of a pleading otherwise than as provided for in or outside
the hours prescribed by this chapter; in such a case, the court determines how
notification is to be proved. The decision of the court is recorded on or attached
to the pleading.

The authorization of the court may be obtained in the district where the
notification is to be made, the district of the court that is seized of the matter

35



or the district of the notifier’s residence or, for service of a notice of appeal, in
the district where the judgment of first instance was rendered.

In notification matters, the court clerk may exercise the powers conferred
on the court.

113. Notification by a lawyer, a notary or a bailiff to a correspondent who
is a lawyer, a notary or a bailiff may be made by any means of communication
and the correspondent’s signature is proof of the authenticity of the document.

114. The notifying party is required, on request, to let another party inspect
the original or the document held by the notifying party. If the notifying party
refuses or neglects to do so, the other party may seek a court order requiring
compliance within the time specified by the court.

115. Notification of a pleading cannot be made in a public place of worship,
a courtroom or a hearing room of an administrative tribunal, nor to a Member
of the National Assembly in the chamber or a room where the Assembly or a
committee sits.

DIVISION II
SERVICE OR NOTIFICATION BY BAILIFF

§1.— General provisions

116. Service or notification by bailiff is made by delivering the document
to the addressee personally or, if this cannot be done, by leaving it at the
addressee’s domicile with a person capable of receiving it. If the document is
not left with the addressee personally or at the addressee’s domicile, it must
be left at an appropriate place in a sealed envelope or in any other form that
protects its confidentiality.

If the document is being served, the bailiff signs and stamps the document
and records the date and time on it.

If the addressee refuses to accept the document, the bailiff records the refusal
on the document, which is deemed to have been served or notified personally
at the time of the refusal. The bailiff must leave the document on the premises
by any appropriate means.

117. Abailiff may serve a document anywhere in Québec. However, if there
is no bailiff firm in a radius of 75 kilometres from the place of service, service
may be made either by a person of full age residing within that radius and
designated by the bailiff to act in the bailiff’s name and under the bailiff’s
authority, or by any other method of notification best allowing the addressee
to be reached. In the latter case, notification is made by delivering the document
to the addressee in exchange for a receipt.
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When service is required by law, the only professional fees and expenses
that may be charged by the bailiff as legal costs are those chargeable under the
regulation under the Court Bailiffs Act (chapter H-4.1).

118. A document may be served even if another method of notification is
permitted by law; no additional cost above the cost of notification by mail may
be charged to the addressee, however, unless the addressee has rendered service
necessary or service has been authorized by the court.

119. Service is proved by a certificate of service drawn up by the bailiff
under their oath of office.

The certificate of service must mention

(1) the court record number and the parties’ names;

(2) the nature of the document;

(3) the place, date and time of service;

(4) the name of the person to whom the document was delivered and, if not
the addressee, the person’s capacity, or the place where the document was left,

if applicable;

(5) if such is the case, the fact that the addressee refused to accept service
or that the attempt to serve the document was unsuccessful; and

(6) the amount of the professional fees and costs.

The bailiff may correct a clerical error in the certificate of service at any
time before it is filed with the court office.

120. Service by a person designated by a bailiff is proved by a certificate
of service drawn up by the person, stating their name, capacity and address.
The certificate of service must be supported by a receipt given by the person
who received the document, unless that person refused to give one, in which
case that fact is recorded in the certificate of service.

On the face of the certificate drawn up by the designated person after an
unsuccessful attempt to serve a document, the court may authorize notification
by any method appropriate in the circumstances. The authorization is recorded
on the certificate and on the document to be notified.

§2.— Personal notification
121. Service of an originating demand must be made on the addressee

personally if the addressee is 14 years of age or older and the demand pertains
to their personal integrity, status or capacity. The same applies if the addressee
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is summoned to answer a contempt of court charge or is imprisoned or otherwise
confined against their will, or if their true identity is unknown or uncertain.

122. If the parties reside together, documents must be notified personally
by one party to the other, unless they have agreed together to another method
of notification.

123. In the case of a document other than an originating demand, if there
is a risk that personal notification could worsen the addressee’s physical or
psychological condition, the court may authorize the delivery of the document,
in a form that protects its confidentiality, to an authorized person within the
health or social services institution or to the person in charge of the place where
the addressee is, or to any other person designated by the court.

By way of exception, the court, if it considers that notification of a demand
concerning a person’s confinement in a health or social services institution for
or after a psychiatric assessment would be harmful to the health or safety of
the person concerned or of another person, or in an urgent situation, may exempt
such a demand from notification.

§3.— Notification through intermediary

124. Notification to a natural person is made by leaving the document at
the addressee’s domicile or residence in the care of a person who resides or
works there and appears to be capable of receiving the document; if this cannot
be done, notification may be made by leaving the document at the addressee’s
business establishment or place of work in the care of the person in charge of
the premises, or by leaving it at the addressee’s elected domicile or with a
person designated by the addressee.

If the addressee’s place of work is a means of transportation such as a ship,
an airplane or a bus, the document may, if need be, be notified by a technological
means.

125. Notification to a legal person or an enterprise is made at its head office
or, if the head office is outside Québec, at one of its establishments in Québec,
by leaving the document in the care of a person who appears to be in a position
to give it to an officer or director or an agent of the legal person or enterprise.
It may also be made by delivering the document personally to such an officer,
director or agent, wherever that person may be.

Notification of a document to a general or limited partnership, an association
or a group not endowed with juridical personality is made at its business
establishment or office by leaving the document in the care of a person who
appears to be in a position to give it to the addressee. It may also be made by
delivering the document personally to one of its partners, members or officers,
wherever that person may be.
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Notification to a trustee, the liquidator of a legal person or enterprise or a
trustee in bankruptcy is made at their domicile or place of work, either by
delivering the document personally to them or by leaving the document in the
care of a person who appears to be in a position to give it to the addressee.

126. Notification to the Attorney General of Québec is made at the Québec
or Montréal office of the legal department of the Ministere de la Justice by
leaving the document in the care of the person in charge of the premises.

127. Notification to the liquidator of a succession is made in the same
manner as to any other natural person; if the liquidator is unknown or resides
outside Québec, notification may be made to one of the heirs.

Notification to heirs and legatees by particular title collectively designated
as a party is made by leaving the document at the deceased’s last domicile; if
that domicile is outside Québec or is closed, or if no member of the deceased’s
family is to be found there, notification may be made to one of the heirs or
legatees by particular title.

128. Notification may be made to a person designated by the addressee or
at the addressee’s elected domicile. If the addressee has no domicile, residence
or business establishment in Québec, notification may be made at the firm of
the lawyer representing the addressee or of the notary acting for the addressee.

§4.— Notice of visit

129. A bailiff who has been unable to deliver a document to the addressee
or to an intermediary leaves a notice of visit, in a sealed envelope, at the
addressee’s domicile, residence or business establishment, informing the
addressee of the unsuccessful delivery attempt and specifying the nature of the
document, the notifier’s name and the place where the addressee can take
delivery of the document.

The notice may be left in the addressee’s mailbox or in a place accessible
only to the addressee or, failing that, in a place where it will be plainly visible;
it may instead be left with the owner, administrator or manager of the building.
In all cases, the owner, administrator or manager is required to co-operate with
the bailiff by providing access to an appropriate place.

Alternatively, the notice may be sent by a technological means.

DIVISION III

OTHER METHODS OF NOTIFICATION

§1.— Notification by mail

130. Notification by mail is made by sending the document to the addressee’s

last known residential address; if the place of residence is unknown, the
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document may be sent to the addressee’s known place of work. A document is
considered to be mailed by registered mail if the delivery or receipt of the
document is recorded.

131. Notification by registered mail is proved by the delivery notice or the
receipt notice presented by the letter carrier at the time of delivery. Failing that,
it is proved by the sender’s declaration that the document was sent, with a
reference to the delivery or receipt status.

The notification is deemed to have been made on the date the receipt notice
was signed by the addressee or an intermediary capable of receiving notification
or, as applicable, on the date of the delivery notice.

§2.— Notification by delivery of document

132. Notification by courier or by any other carrier is made by delivering
the document to the addressee personally, to the addressee’s representative, to
a person capable of receiving it or to a person in a position to give it to the
addressee. If the document is delivered to a person other than the addressee, it
must be in a sealed envelope or in any other form that protects its confidentiality.

The notification is made according to the notifier’s instructions and in
exchange for a receipt, which is proof of the date on which the notification is
deemed to have been made.

§3.— Notification by technological means

133. Notification by a technological means is made by sending the document
to the address provided by the addressee for the receipt of the document, or to
the address that is publicly known as the address where the addressee receives
documents, provided the address is active at the time of sending.

However, notification by a technological means to a party not represented
by a lawyer or a notary is permitted only with the party’s consent.

134. Notification by a technological means is proved by the transmission
slip or, failing that, by a sworn statement of the sender.

The transmission slip must set out the nature of the document, the court
record number, the names and contact information of the sender and the
addressee, and the place, date, hour and minute of sending; unless the document
was sent by a bailiff, the transmission slip must also contain the information
needed to enable the addressee to make sure that the entire document was sent.
The transmission slip is filed with the court office only if a party so requests.

§4.— Notification by public notice

135. Notification by public notice is by order of the court. Notification by
public notice may also be used without a court order by a bailiff who has tried

40



unsuccessfully to serve a document and has recorded that fact in the certificate
of service.

136. Notification by public notice is made by publishing the document or
a summary of it by any means likely to reach the person concerned, such as
by posting it on a website recognized by an order of the Minister of Justice or
by publishing it in, or posting it on the website of, a newspaper circulated in
the municipality of the person’s last known address or the municipality where
the immovable that is the subject of the dispute is situated.

A document posted on a website must remain posted for at least 30 days,
while a document published in hard copy in a newspaper must be published
once only, in French; however, if required by the circumstances, the court may
order that a document be published in a newspaper more than once or that it
be also published in English.

137. A public notice concerning an originating demand must direct the
defendant to take delivery of the demand at the court office within 30 days or
any other time specified, and must mention that its publication is by court order
or on the bailiff’s request.

138. Notification by public notice is proved by filing with the court office
a relevant extract from the published document, showing the date and the

method or place of publication.

Notification by public notice is deemed to have taken place on the first day
of publication.

DIVISION 1V
NOTIFICATION OF CERTAIN PLEADINGS

139. An originating demand must be served by bailiff. The same applies
to other pleadings required to be served under this Code or another law.

Documents that must be served include

(1) subpoenas to witnesses;

(2) cross-demands and intervention statements;

(3) formal notices for the determination of boundaries;

(4) judgments granting an injunction or containing any other order to do or
not do something;

(5) notices of appeal, applications for leave to appeal and applications for
revocation of a judgment; and
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(6) in execution matters, notices of execution, oppositions to seizure or sale,
and applications for the annulment of a seizure or sale.

However, a demand that impleads the Public Curator, the registrar of civil
status, the land registrar, the personal and movable real rights registrar or the
Agence du revenu du Québec may be notified to them otherwise than by service.
The same applies to demands and other pleadings under Title II of Book VI.

140. Anoriginating demand must be served on the defendant and the other
parties. It is validly served only if certified by the serving party, its lawyer or
the bailiff as being a true copy of the document filed with the court office.

Other pleadings by a party must be notified to the lawyers or, as applicable,
notaries of the other parties, or to the parties themselves if they are not so
represented. They may be certified as true copies on request.

If the pleading notified is not a true copy of the pleading filed with the court
office, the notifier may notify a new pleading, with or without leave of the court
depending on whether the party that was notified has replied or not to the
pleading.
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BOOK II
CONTENTIOUS PROCEEDINGS

TITLE I
INITIAL STAGES OF PROCEEDING

CHAPTER 1
JUDICIAL DEMAND

141. In a contentious case, a judicial demand originating a proceeding is
conducted according to the procedure set out in this Book.

The special rules for the conduct of certain civil matters set out in Book V
and for special proceedings provided for in Book VI may supplement that
procedure or depart from it.

142. Even in the absence of a dispute, a judicial demand may be instituted
to seek, in order to resolve a genuine problem, a declaratory judgment
determining the status of the plaintiff, or a right, power or obligation conferred
on the plaintiff by a juridical act.

143. Two or more subject matters or claims may be joined in the same
judicial demand, provided the conclusions sought are compatible. In family
matters, the conclusions of the demand may pertain to provisional measures,
to claims for custody or support or to the principal claim.

Two or more plaintiffs may join their claims and conclusions in the same
demand if they have the same juridical basis, are grounded on the same facts
or raise the same points of law, or if circumstances permit. If the plaintiffs
agree on the facts, they may confine the demand to the issue of law which is
likely to cause a dispute between them.

144. A plaintiff cannot divide a debt that is due for the purpose of claiming
payment by means of more than one demand.

CHAPTER I1
SUMMONS AND DEFENDANT’S ANSWER

145. The plaintiff summons the defendant before justice by means of a
summons attached to the demand. The summons includes a list of the exhibits
in support of the demand and informs the defendant that they are available on
request.

The defendant must answer the demand within the following 15 days, failing

which a default judgment may be rendered and the legal costs awarded against
the defendant.
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146. The summons must be in keeping with the model established by the
Minister of Justice.

It states, among other things, that the defendant must co-operate with the
plaintiff in preparing the case protocol that is to govern the conduct of the
proceeding; it also specifies the sanction to which the defendant is subject for
failing to submit an answer to the demand within 15 days after its service.

As well, the summons mentions that the defendant may contact the court
office to request that the demand be processed according to the rules of Title II
of Book VI relating to the recovery of small claims, provided the defendant
would qualify to act as plaintiff under those rules. It further states that if the
defendant requests that the demand be so processed, the plaintiff’s legal costs
will not exceed those prescribed for the recovery of such claims.

It also sets out the options available to the defendant in answering the
summons.

14¢. 1Inthe answer to the summons, the defendant states their intention to
either negotiate a settlement or defend the demand and establish a case protocol
with the plaintiff. The defendant may also propose mediation or a settlement
conference. The answer to the summons must include the defendant’s contact
information and, if the defendant is represented by a lawyer, the lawyer’s name
and contact information.

The answer is notified to the plaintiff or the plaintiff’s lawyer, and filed with
the court office whose contact information is given in the summons. If two or
more defendants have been summoned, the plaintiff is required to inform all
the parties of the answers received and of the names of the lawyers of all other
parties.

CHAPTER III
CASE MANAGEMENT

DIVISION 1
CASE PROTOCOL

148. The parties are required to co-operate to either arrive at a settlement
or establish a case protocol. In the case protocol, the parties set out their
agreements and undertakings and the issues in dispute, describe the steps to
be taken to ensure the orderly progress of the proceeding, assess the time
completing these steps could require and the foreseeable legal costs, and set
the deadlines to be met within the strict time limit for trial readiness.

The case protocol covers such aspects as

(1) preliminary exceptions and safeguard measures;
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(2) the advisability of holding a settlement conference;

(3) pre-trial written or oral examinations, their necessity and, if any are to
be conducted, their anticipated number and length;

(4) the advisability of seeking one or more expert opinions, the nature of
the opinion or opinions to be sought and the reasons why the parties do not
intend to jointly seek expert opinion, if that is the case;

(5) the defence, whether it will be oral or written and, if written, the time
limit for filing it;

(6) the procedure and time limit for pre-trial discovery and disclosure;
(7) foreseeable incidental applications; and

(8) the extension of the time limit for trial readiness, if an extension proves
necessary.

If warranted by the complexity of the case or by special circumstances, the
parties may agree on a complementary protocol to provide for points that cannot
be determined at the case protocol stage or identify certain points on which
they were unable to reach an agreement.

149. A case protocol agreed between the parties’ lawyers must be notified
to the parties unless they have signed it.

It must be filed with the court office within 45 days after service of the
summons or, in family matters, within three months after service of the
summons.

150. Within 15 days after the case protocol is filed, the court examines it
in light of the directives given by the chief justice or chief judge to ensure that
the guiding principles of procedure are observed. The case protocol is presumed
to be accepted unless the parties are called, within that same 15-day period, to
a case management conference, which must be held within 30 days after the
notice calling the conference.

The case protocol accepted by or established in conjunction with the court
is binding on the parties, who are each required to comply with it under pain,
among other sanctions, of paying the legal costs incurred by any of the parties
or by third persons as a result of their failure to comply. The parties cannot
amend the case protocol without the approval of the court unless the amendment
pertains to the agreed time limits or facilitates the conduct of the proceeding,
and is not inconsistent with specific decisions of the court; the parties are
required to file all amendments to the case protocol with the court office.

151. A personimpleaded by the demand may participate in the establishment
of the case protocol. To do so, the person must inform the parties within 15 days
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after notification. Otherwise, the person is presumed to accept the case protocol
established by the parties.

A person who becomes a party in the course of a proceeding must, within
15 days, propose terms for their participation in the proceeding, taking into
account the existing case protocol. Failing agreement with the other parties,
the person may ask the court to set those terms and amend the case protocol
accordingly.

152. If aparty fails to co-operate in establishing a case protocol, the other
party files a proposal within the time limit for filing. If the differences between
the parties are such that they are unable to establish a case protocol, one of the
parties or each of them files a proposal within the time limit for filing, stating
the points on which the parties differ. In such circumstances, the court may
either convene the parties to establish the case protocol or establish the case
protocol, even on its own initiative.

1533. Given the nature, character or complexity of a case, the chief justice
or chief judge may order case management to ensure the orderly progress of
the proceeding as soon as it is commenced and even before the case protocol
is filed.

DIVISION II
CASE MANAGEMENT CONFERENCE

154. At the case management conference convened on the court’s own
initiative or on request, the court acquaints itself with the issues of fact or law
in dispute, examines the case protocol, discusses it with the parties and takes
the appropriate case management measures. If it considers it useful, the court
may require undertakings from the parties as to the further conduct of the
proceeding, or subject the proceeding to certain conditions.

If a party is absent without valid reason, the court may hear the party that
is present if the latter is ready to proceed on case management measures.

If the parties have agreed on a complementary protocol, the court may also
schedule another case management conference.

1535. Atthe case management conference, the court may decide to hear the
parties, in open court, on the preliminary exceptions, or to hear the defendant
on the grounds of defence, which are recorded in the minutes of the hearing
or in a brief statement. The court may try the case immediately if the defence
is to be oral and the parties are ready to proceed, postpone the hearing to a
specified later date or leave it to the court clerk to set the case down for trial.

Preliminary exceptions are presented and contested orally, but the court may
authorize the parties to submit the relevant evidence.
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156. If the court tries the demand on the same day as the case management
conference, the parties prove their cases by means of sworn statements if the
law so requires or permits. They may also present any other evidence, be it
oral or documentary.

157. By way of exception, if it is shown to the court that the demand is of
a conservatory nature, that a settlement is possible and that the effort required
to prepare the case for trial would be wasted or disproportionate in the
circumstances, the court may stay the proceeding for the time it determines. It
may lift the stay on a party’s request if it considers that the grounds for the
stay no longer exist.

DIVISION III
SPECIAL CASE MANAGEMENT

158. Given the nature, character or complexity of a case, the chief justice
or chief judge may, on their own initiative or on request, order special case
management at any time to ensure the orderly progress of the proceeding, and
assign a judge as special case management judge. The special case management
judge is responsible, throughout the proceeding, for deciding all incidental
applications, convening a case management conference and a pre-trial conference
if expedient, and issuing such orders as are appropriate, unless another judge
is temporarily assigned because the special case management judge is unable
to act. The special case management judge may also be assigned to preside
over the trial and render judgment on the merits of the demand.

DIVISION IV
CASE MANAGEMENT MEASURES

159. For case management purposes, at any stage of a proceeding, the court
may decide, on its own initiative or on request, to

(1) take measures to simplify or expedite the proceeding and shorten the
trial by ruling, among other things, on the advisability of ordering the
consolidation or separation of proceedings or the splitting of the proceeding,
of better defining the issues in dispute, of amending the pleadings, of limiting
the length of the trial, of admitting facts or documents, of authorizing sworn
statements in lieu of oral evidence or of determining the procedure and time
limit for the disclosure of exhibits and other evidence between the parties, or
by convening the parties to a case management conference or a settlement
conference, or encouraging them to use mediation;

(2) assess the purpose and usefulness of seeking expert opinion, whether
joint or not, determine the mechanics of that process as well as the anticipated
costs, and set a time limit for submission of the expert report; if the parties
failed to agree on joint expert evidence, assess the merits of their reasons and
impose joint expert evidence if it is necessary to do so to uphold the principle
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of proportionality and if, in light of the steps already taken, doing so is
conducive to the efficient resolution of the dispute without, however, jeopardizing
the parties’ right to assert their contentions;

(3) determine terms for the conduct of pre-trial examinations, if such
examinations are required, including their number and their length when it
appears necessary to exceed the time prescribed by this Code;

(4) order notification of the demand to persons whose rights or interests
may be affected by the judgment, or invite the parties to bring a third person
in as an intervenor or to implead a third person if the court considers that that
person’s participation is necessary in order to resolve the dispute and, in family
or personal status or capacity matters, order the production of additional
evidence;

(5) rule on any special requests made by the parties, modify the case protocol
or authorize or order provisional measures or safeguard measures as it considers
appropriate;

(6) determine whether the defence is to be oral or written;
(7) extend the time limit for trial readiness; or
(8) issue a safeguard order, effective for not more than six months.

The court’s decisions are recorded in the minutes of the hearing and are
considered to be part of the case protocol. Unless revised by the court, they
govern the conduct of the proceeding together with the case protocol.

160. If the court orders the appointment of a lawyer to represent a minor
or an incapable person of full age not represented by a tutor, a curator or a
mandatary, it rules, if need be, on the lawyer’s fee, which is borne either by
the minor’s father and mother, or by the incapable person.

In the case of an incapable person of full age not represented by a tutor, a
curator or a mandatary, the court may, on its own initiative, order that the
demand be notified to the incapable person’s spouse, to a close relative, a person
who shows a special interest in the incapable person or to the Public Curator.

In all cases where the representative of a minor or of an incapable person
of full age has an interest adverse to that of the minor or incapable person, the
court, even on its own initiative, may appoint a tutor or curator ad hoc to ensure
proper representation of the minor or incapable person.

If required by the circumstances, the court may stay the proceeding for the
time it specifies.
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CHAPTER IV
SETTLEMENT CONFERENCE

161. At any stage of a proceeding but before the scheduled trial date, the
chief justice or chief judge may assign a judge to preside over a settlement
conference if the parties so request, briefly stating the issues to be examined,
or if the chief justice or chief judge recommends that a settlement conference
be held and the parties concur. The chief justice or chief judge may also do so
even after the scheduled trial date, if exceptional circumstances so warrant.

Presiding over settlement conferences falls within the conciliation mission
of judges.

162. The purpose of a settlement conference is to facilitate dialogue between
the parties to help them better understand and assess their respective needs,
interests and positions, and explore solutions that may lead to a mutually
satisfactory agreement to resolve the dispute.

163. A settlement conference is held in the presence of the parties, and, if
the parties so wish, in the presence of their lawyers. It is held in camera, at no
cost to the parties and without formality.

The settlement conference does not stay the proceeding, but the judge
presiding over the conference, if of the opinion that it is necessary, may modify
the case protocol accordingly.

Anything said, written or done during the settlement conference is confidential.

164. In agreement with the parties, the judge determines the schedule of
meetings, the rules applicable to the settlement conference and any measure
to facilitate its conduct.

The rules may, among other things, allow the judge to meet with the parties
separately and allow other persons to take part in the settlement conference if
it is considered that their presence would be helpful in resolving the dispute.

The parties are required to ensure that the persons who have the authority
to make a settlement agreement are present at the conference or that they can
be reached in sufficient time to give their consent.

165. If asettlement is reached, the judge may, on an application, homologate
the transaction.

If no settlement is reached, the judge may take the appropriate case
management measures or, with the parties’ consent, convert the settlement
conference into a case management conference. The judge cannot, however,
subsequently try the case or decide any incidental application.
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CHAPTER V
DEFENCE

DIVISION I
PRELIMINARY EXCEPTIONS

§1.— General provisions

166. A party that has preliminary exceptions to raise must disclose them
in writing to the other party in sufficient time and file the written disclosure
with the court office. This may be done even before the time limit for filing the
case protocol, but must be done at least three days before the date set by the
court for the case management conference on the case protocol, if such a
conference is to be held.

§2.— Declinatory exception

167. Ifademand isbrought before a court other than the court of competent
jurisdiction, a party may ask that it be referred to the competent court or, failing
that, that it be dismissed.

Lack of subject-matter jurisdiction may be raised at any stage of the
proceeding, and may even be declared by the court on its own initiative, in
which case the court adjudicates as to legal costs according to the circumstances.
§3.— Exception to dismiss
168. A party may ask that a demand or a defence be dismissed if

(1) there is lis pendens or res judicata;

(2) one of the parties is incapable or does not have the necessary capacity
to act; or

(3) one of the parties clearly has no interest.

The party may also ask that a demand or a defence be dismissed if it is
unfounded in law whether or not the facts alleged are true. Such an exception
may pertain to only part of the demand or defence.

The party against which the exception is raised may be allowed a period of
time to correct the situation but if, on the expiry of that period, the correction

has not been made, the demand or defence is dismissed.

The dismissal of a demand may be urged even if the exception to dismiss
was not raised before the first case management conference.
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§4.— Other exceptions

169. A party may apply to the court for any measure conducive to the
orderly progress of the proceeding.

A party may also apply to the court for an order directing another party to
clarify allegations made in the demand or the defence, disclose a document to
the party or strike immaterial allegations.

A judgment granting such an application may require a party to do something
within a specified time under pain of the originating demand or the defence
being dismissed or the allegations in question being struck.

DIVISION IT
DEFENCE ON MERITS

170. Defending a demand, whether orally or in writing, consists in raising
all the grounds of law or fact that argue against granting in whole or in part
the conclusions sought in the demand. In its defence, a party may allege any
material facts, even material facts that have arisen since the demand was
instituted, and advance any conclusions necessary to defeat grounds set up by
the other parties.

If the defence is oral, the arguments made are recorded in the minutes of the
hearing or in a brief outline. If the defence is written, it is set out in a pleading.

A declaration by a party that it submits to justice is not a defence, nor is it
acquiescence in the claims of another party.

171. The defence is to be oral in all instances where the case does not
present a high level of complexity or it is desirable that it be decided promptly.
The defence is to be oral, for example, in all instances where the purpose of
the proceeding is to obtain support or a right relating to the custody of a child,
to obtain the surrender of property, an authorization, a designation, a
homologation or the recognition of a decision, or a determination as to the
manner in which an office is to be performed or the sole determination of an
amount of money due under a contract or as reparation for proven injury.

172. In the defence, the defendant may make a cross-demand against the
plaintiff to assert a claim arising from the same source as the demand or from
a related source. The court remains seized of the cross-demand despite
discontinuance of the demand.

A cross-demand is made in writing but defended orally, unless the court, on
its own initiative, requires that it be defended in writing.
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CHAPTER VI

READINESS FOR TRIAL AND SETTING DOWN FOR TRIAL
AND JUDGMENT

173. The plaintiff is required to ready the case for trial within six months
after the case protocol is filed or the subsequent case management conference
is held and to file a request with the court office, before the expiry of that strict
time limit, to have the case set down for trial and judgment. In family matters,
the time limit is one year.

Nevertheless, if warranted by the complexity of the case or by special
circumstances, the court may extend the time limit at the case management
conference. Even after the case management conference, the court may extend
the time limit before it expires, if the parties show that it was impossible in
fact, at the time of that conference, to properly assess how long they would
need to ready the case for trial, or that circumstances unforeseeable at that time
have since occurred. The new time limit set by the court is also a strict time
limit.

If the parties or the plaintiff have not filed a case protocol or a proposed case
protocol within the prescribed 45-day or three-month time limit for doing so,
the six-month or one-year time limit under this article is counted from service
of the demand. In such an instance, the court cannot extend the latter time limit
unless it was impossible in fact for one of the parties to act.

174. A request for setting down for trial and judgment is made by means
of a joint declaration by the parties stating that the case is ready for trial and
containing

(1) the name of each party and, if the party is represented, its lawyer’s name,
as well as their contact information;

(2) alist of the exhibits and other evidence disclosed between the parties;

(3) alist of the witnesses each party intends to call and a list of those whose
evidence it intends to present in the form of sworn statements, unless there is
valid cause not to disclose their identities;

(4) alist of the facts that are admitted;

(5) alist of the points to be determined by experts; and

(6) an estimate of the length of the trial.

If the declaration cannot be made by the parties jointly, the plaintiff or, if
the plaintiff fails to do so, another party, files a declaration and notifies it to
the other parties. The declaration is deemed confirmed unless the other parties

specify, within 15 days after it is notified, what should, in their opinion, be
added or deleted.
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175. If the defendant fails to answer the summons and the plaintiff so
requires, the court clerk sets the case down for judgment. If the defendant fails
to attend the case management conference or to file a defence within the time
limit set in the case protocol, the case is set down for judgment on an order of
the court.

In such instances, the plaintiff must file the exhibits and the plaintiff’s own
sworn statement with the court office.

176. A premature or irregular request for setting down a case may be
cancelled by the court or the court clerk, on their own initiative. A request made
after the expiry of the time limit prescribed by law or set by the court is
inadmissible.

177. A plaintiff who fails to file a request for setting down within the strict
time limit is presumed to have discontinued the demand, unless another party
files such a request within 30 days after the expiry of the time limit.

The court may relieve the plaintiff from this sanction if it is satisfied that it
was impossible in fact for the latter to act within the time limit. In such an
instance, the court modifies the case protocol and sets a new time limit, which
cannot be extended except for compelling reasons.

178. Once the case has been set down for trial, a notice of the scheduled
trial date is notified by the court clerk to the parties and their lawyers unless a
trial date was set by the court or with the parties’ consent. The notice is notified
at least one month but not more than two months before the trial date, unless
the parties agree to a shorter notice period. The notice is presumed to have
been received if the notification is recorded in the court clerk’s register.

The fact that a party did not receive the notice is not grounds for postponing
the trial if its lawyer received it.

CHAPTER VII
PRE-TRIAL CONFERENCE

179. Once a case has been set down, the judge who is to preside over the
trial, or any other judge designated by the chief justice or chief judge, may, on
the judge’s own initiative or on request, convene the lawyers to discuss
appropriate means of simplifying and shortening the trial and to determine, if
applicable, the order in which the evidence is to be presented and any particulars
relating to witness evidence.

The lawyers must, on the judge’s request, provide any exhibits or other

evidence not already filed in the record that they intend to produce as evidence
during the trial.
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The agreements and decisions made during the pre-trial conference are
recorded by the judge in the minutes of the conference and are binding on the
parties during the trial.

CHAPTER VIII

PROCESSING OF CASE SET DOWN FOLLOWING DEFENDANT’S
DEFAULT

180. Ifacasehasbeen set down following the defendant’s failure to answer
the summons, the plaintiff may obtain judgment without further delay or notice.
However, if the failure is attributable to the Attorney General, the plaintiff must
give the Attorney General at least one month’s notice before filing the request
for setting down.

If a case has been set down following the defendant’s failure to attend the
case management conference without valid cause or to defend the demand
within the time limit set in the case protocol, the plaintiff must give the
defendant at least five days’ advance notice before the case proceeds to trial.

181. In default proceedings, the special clerk may render judgment if the
sole subject matter of the demand is the price of a service contract or the sales
price of movable property; the special clerk may also render judgment if the
demand seeks payment of an amount of money clearly stated in an authentic
act or private writing.

The special clerk renders judgment on the face of the demand, the exhibits
supporting the plaintiff’s claims and a sworn statement by the plaintiff attesting
that the amount claimed is owed to the plaintiff.

182. When the presentation of evidence is necessary, the special clerk
receives the evidence, which may be adduced solely in the form of sworn
written statements.

During the evidence stage of the proceeding, the defendant cannot produce
witnesses but may cross-examine any witnesses called by the plaintiff. The
witnesses may also be examined by the special clerk or by the judge in
chambers, if the clerk or judge sees fit and the parties consent. The witnesses’
depositions are sound-recorded, unless waived by the parties.

183. If there are two or more defendants but only one or some are in default,
the plaintiff may proceed first against those in default and request that the case
be set down for judgment by the court, after giving notice to all who are party
to the case protocol. However, if the court is of the opinion that the dispute
requires a uniform decision for all the defendants, given the subject matter of
the demand or to avoid conflicting judgments, it orders the proceeding to
continue against all of them in accordance with the case protocol.
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TITLE II
INCIDENTAL PROCEEDINGS

CHAPTER1
INTERVENTION OF THIRD PERSONS IN PROCEEDING

DIVISION I
GENERAL PROVISIONS

184. Intervention is either voluntary or forced.

Intervention is voluntary when a person who has an interest in a proceeding
but is not a party or whose participation in a proceeding is necessary in order
to authorize, assist or represent an incapable party intervenes in the proceeding
as a party. It is also voluntary when a person wishes to intervene for the sole
purpose of participating in argument during the trial.

Intervention is forced when a party impleads a third person so that the dispute
may be fully resolved or so that the judgment may be set up against that third
person. Itis also forced when a party intends to exercise a recourse in warranty
against the third person.

DIVISION II
VOLUNTARY INTERVENTION

185. Voluntary intervention is termed aggressive when the third person
seeks to be acknowledged as having, against the parties or one of them, a right
which is in dispute. It is termed conservatory when the third person wishes to
be substituted for one of the parties in order to represent it, or to be joined with
one of the parties in order to assist it or support its claims. A third person is
said to intervene as a friend of the court when seeking only to participate in
argument during the trial.

A third person who intervenes for aggressive or conservatory purposes
becomes a party to the proceeding.

186. A third person who wishes to intervene for conservatory or aggressive
purposes notifies an intervention statement to the parties, setting out the person’s
interest in the case and claims, the conclusions sought and the facts justifying
such conclusions. The intervention statement must also propose an intervention
procedure, with due regard for the case protocol.

The parties have 10 days to notify their opposition to the third person and
the other parties. If no opposition is notified, the third person’s interest is
presumed to be sufficient and the proposed intervention procedure to be
accepted on the filing of the intervention statement with the court office. If
opposition is notified, the third person presents the intervention statement
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before the court in order to obtain a ruling on the person’s interest and the
intervention procedure.

187. A third person seeking only to participate in argument during the trial
must obtain authorization from the court. The person must file an intervention
statement setting out the purpose of and grounds for the intervention and notify
it to the parties at least five days before the date the demand for authorization
is to be presented before the court.

After hearing the third person and the parties, the court may grant authorization
if it is of the opinion that the intervention is expedient; in making its decision,
the court considers the importance of the issues in dispute, particularly in
relation to the public interest, and the usefulness of the third person’s
contribution to the debate.

DIVISION III
FORCED INTERVENTION

188. A third person is impleaded by service of an intervention statement
setting out the grounds justifying the forced intervention of that third person
as a party, together with the judicial demand. The intervention statement must
also propose an intervention procedure, with due regard for the case protocol.

189. When the purpose of the forced intervention is to call a third person
in warranty, the warranty is termed simple if the plaintiff in warranty is being
sued as personally liable. The warranty is termed legal if the plaintiff in warranty
is being sued as the holder of a thing.

A third person called in simple warranty cannot take up the defence of the
plaintiff in warranty, but may merely contest the demand brought against the
latter, if the person sees fit.

A third person called in legal warranty may take up the defence of the plaintiff
in warranty and the latter may ask to be relieved from defending. In order to
preserve their respective rights, the plaintiff in warranty, although relieved from
defending, may remain in the proceeding and the principal plaintiff may require
that the plaintiff in warranty remain in the proceeding. A judgment rendered
against the legal warrantor is enforceable against the plaintiff in warranty after
it is notified to the latter.

190. The demand and the recourse in warranty are joined in a single
proceeding and, unless separated by the court, are subject to the same case
protocol, which is revised to take the recourse in warranty into account. The
demand and the recourse in warranty are tried together and a single judgment
decides them both.
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CHAPTER I1
INCIDENTAL PROCEEDINGS RELATING TO PARTIES’ LAWYERS

191. A party may ask, in the course of a proceeding, that its lawyer be
disavowed and that acts that exceeded the scope of that lawyer’s mandate be
repudiated. The application is brought by the party itself or by a specially
mandated lawyer and is notified to the disavowed lawyer and the other parties.

After judgment, such a disavowal must be sought by means of an originating
demand. Execution of the judgment is not stayed unless the court so orders.

If the disavowal is held to be well-founded, the lawyer ceases to represent
the party, the repudiated acts are annulled and the parties, restored to their
former state.

192. If, before a case is taken under advisement, the lawyer of one of the
parties withdraws, dies or becomes disqualified from practising as a lawyer, a
formal notice must be given to the party to appoint another lawyer or send the
other parties a notice of intention to self-represent. The party must answer the
formal notice within 10 days after its notification. No pleading may be filed or
judgment rendered during that time.

If the party does not appoint a new lawyer, the proceeding continues as
though the party were not represented. If the party does not comply with the
case protocol or the rules of representation, any other party, if a plaintiff in the
case, may request that the case be set down for judgment, or, if a defendant in
the case, that the demand be dismissed.

A party represented by a lawyer is deemed to have been informed of another
party’s lawyer’s death, disqualification or appointment to a public office that
is incompatible with practice as a lawyer, without notification of the death,
disqualification or appointment being necessary.

193. Onaparty’s application, a lawyer may be declared disqualified to act
in a proceeding, as when the lawyer is in a conflict of interest situation and
does not take steps to remedy it, has disclosed or is called on to disclose
confidential information to another party or a third person, or is called as a
witness in the proceeding on essential facts. In the latter case, the lawyer may
only be declared disqualified for serious cause.

194. Before a trial date has been set, a lawyer who wishes to cease
representing a party may do so after notifying the party, the other parties and
the court clerk.

If a trial date has been set, the lawyer cannot cease representing the party,

nor may another lawyer be brought in as a substitute, without the authorization
of the court.
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195. If parties joined as plaintiffs in a demand are represented by the same
lawyer, the court, to avoid genuine problems and to ensure that justice is done,
may adjourn the trial until each of the parties has appointed a new lawyer or
filed a notice of intention to self-represent.

CHAPTER III
CONTINUANCE OF PROCEEDING

196. A proceeding is not delayed because a party has had a change of status
or capacity, has ceased to exercise certain functions or has died.

However, the court may extend the strict time limit for trial readiness so that
interested persons may continue the proceeding or be given a formal notice to
do so. In such a case, the proceeding is stayed for the time specified by the
court.

197. A lawyer who learns that the party they are representing has had a
change of status or capacity, has ceased to exercise certain functions or has
died is required to notify that information to the other parties.

Pleadings filed before the notification are valid. Those filed after the
notification are without effect, except conservatory ones intended to preserve
the rights of the persons likely to continue the proceeding.

198. A proceeding may be continued by a person who, as a result of a
party’s change of status or capacity or loss of capacity, has acquired the capacity
and the interest required to continue the proceeding.

A proceeding may also be continued by the person succeeding to a party’s
functions, by the liquidator of the succession or the heirs of a deceased party
or by a successor who has acquired the right that is the subject matter of the
dispute.

199. Heirs who are parties to a proceeding are required to notify the
liquidator’s name, address and other contact information to the other parties
as soon as the liquidator takes charge of the succession.

Pleadings filed before the notification are valid, unless the court decides
otherwise on the liquidator’s request. Those filed after the notification are
without effect and the proceeding is stayed until continued by the liquidator.

200. A continuance of proceeding is obtained by filing with the court office
a notice stating the facts giving rise to the continuance and notifying it to all
the parties. The right to continue the proceeding may be contested within
10 days after the notification. If it is not contested within that time, the
continuance of proceeding is deemed admitted.
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If the interested persons do not continue the proceeding, a party may give
them a formal notice to do so. If they fail to comply within 10 days, any plaintiff
in the case may request that the case be set down for judgment as in default
cases, and any defendant in the case, that the demand be dismissed.

CHAPTER IV
RECUSATION

201. A judge who considers that one of the parties may have serious reasons
to question the judge’s impartiality is required to declare as much to the chief
justice or chief judge without delay. In such a case, the chief justice or chief
judge designates another judge to continue or try the case and informs the
parties.

A party that has serious reasons to question the judge’s impartiality must
declare as much without delay in a written statement notified to the judge and
the other party. If the judge does not withdraw from the case within 10 days
after the notification, the party may make an application for recusation. A party
may, however, waive the right to recuse.

Statements and any other document relating to the recusation are filed in the
record.

202. The following situations, among others, may be considered serious
reasons for questioning a judge’s impartiality and for seeking the judge’s
recusation:

(1) the judge being the spouse of one of the parties or of the lawyer of one
of the parties, or the judge or the judge’s spouse being related by blood or
connected by marriage or civil union to one of the parties or to the lawyer of
one of the parties, up to the fourth degree inclusively;

(2) the judge being a party to a proceeding pertaining to an issue similar to
the one before the judge for determination;

(3) the judge having given advice or an opinion on the dispute or having
previously dealt with the dispute as arbitrator or mediator;

(4) the judge having represented one of the parties;

(5) the judge being a member of an association or a partnership, endowed
with legal personality or not, that is a party to the proceeding;

(6) a serious conflict existing between the judge and one of the parties or
the lawyer of one of the parties, or threats or insults having been uttered between
them during the proceeding or in the year preceding the application for
recusation.
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203. A judge who has an interest or whose spouse has an interest in a case
is disqualified and cannot hear the case.

204. An application for recusation is notified to the judge and the other
parties on the expiry of 10 days after notification of the statement.

If no statement was made, a party may apply for recusation at any stage of
the proceeding, provided it shows that it has been diligent. The application
may be made orally during the trial, in which case the reasons given are recorded
in the minutes of the hearing.

If the application for recusation is against the sole judge assigned to sit in
the district where the proceeding has been brought, the court clerk immediately
informs the chief justice or chief judge.

2035. The application for recusation is decided by the presiding judge. The
decision may be appealed by leave of a judge of the Court of Appeal.

If the application is granted, the judge must withdraw from the case and
abstain from sitting. If the application is dismissed, the judge continues to
preside over the case.

The court clerk advises the chief justice or chief judge of any case in which
the trial is postponed because the judge has decided to withdraw from the case.

CHAPTER YV
INCIDENTAL PROCEEDINGS RELATING TO PLEADINGS

DIVISION 1
WITHDRAWAL OR AMENDMENT OF PLEADING

206. Before a case is taken under advisement, the parties may withdraw or
amend a pleading without it being necessary to obtain an authorization, provided
doing so does not delay the proceeding and is not contrary to the interests of
justice. However, the amendment of a pleading must not result in an entirely
new demand having no connection with the original one.

An amendment to a pleading may be made, for instance, to replace, correct
or complete statements or conclusions, allege new facts or assert a right accrued
since the notification of the judicial demand.

207. A party that intends to withdraw or amend a pleading must notify the
intended withdrawal or the amended pleading to the other parties, which have
10 days to notify their opposition. If no opposition is notified, the withdrawal
or amendment is accepted. If opposition is notified, the party that intends to
withdraw or amend the pleading presents its demand before the court for a
decision.
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If any of the other parties must respond following the withdrawal or
amendment of a pleading, the time limit for responding is set by the parties or,
if the time limit is not already specified in the case protocol, by the court. If,
as aresult, a new defendant is brought into the proceeding, the judicial demand
must be notified to that party without delay.

208. During the trial and in the presence of the other parties, the court may
authorize a party to withdraw or amend a pleading without formality. The
decision is recorded in the minutes of the hearing and any amended pleading
is filed in the record as soon as possible, without notification being necessary.

At any time before judgment, the court, on its own initiative, may order the
immediate correction of any clerical error or error of form, expression or
calculation in a pleading, subject to the conditions it sees fit.

DIVISION II
DETERMINATION OF ISSUE OF LAW

209. The parties to a proceeding may jointly submit to the court a
controversy between them on an issue of law raised by the dispute. The court
determines the issue in the course of the proceeding if it considers that doing
so is useful for the orderly progress of the proceeding; otherwise, it defers its
determination of the issue until the judgment on the merits of the case.

DIVISION III
CONSOLIDATION AND SEPARATION OF PROCEEDINGS

210. Even when the demands do not arise from the same source or from
related sources, the court may order that two or more proceedings between the
same parties brought before the same court be consolidated, provided this does
not result in undue delay for any of the parties or serious prejudice to a third
person.

As well, the court may order that two or more proceedings pending before
it, whether or not they involve the same parties, be consolidated in order to be
tried at the same time and determined on the same evidence, that the evidence
in one of the proceedings be used in another or that one of the proceedings be
tried and determined before the others.

When demands have been joined in the same proceeding, the court, if it

considers it advisable in order to protect the parties’ rights, may order that they
be separated and dealt with in different proceedings.
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DIVISION IV
SPLITTING OF PROCEEDING

211. Thecourt, even on its own initiative, may split a proceeding if it thinks
it advisable in order to protect the parties’ rights. The resulting demands are
tried before the same judge, unless the chief justice or chief judge decides
otherwise.

DIVISION V
STAY OF PROCEEDING

212. Ifthe Court of Québec is seized of a demand having the same juridical
basis or raising the same issues of law and fact as a demand instituted before
the Superior Court, it may, even on its own initiative, stay the proceeding,
provided this does not result in serious prejudice to the other parties.

A stay order is effective until the judgment rendered by the Superior Court
has become final. The stay order may be revoked if new circumstances so
warrant.

CHAPTER VI
INCIDENTAL PROCEEDINGS THAT TERMINATE PROCEEDING

DIVISION 1
DISCONTINUANCE

213. Discontinuance by the plaintiff of the whole of a judicial demand
terminates the proceeding on the notification of a notice of discontinuance to
the other parties and its filing with the court office. It restores matters to their
former state, and is effective immediately if it takes place before the court and
in the presence of the parties. The legal costs are borne by the plaintiff, subject
to an agreement between the parties or a decision of the court.

214. If one of the plaintiffs in a joint demand discontinues it, the other
plaintiff may continue the proceeding alone. In such a case, the judicial demand
is amended accordingly and notified to the other parties, and the proceeding
is continued in accordance with the rules applicable to any demand.

DIVISION II
TENDER AND DEPOSIT

215. A party to a proceeding may make or renew a tender and confirm it
in a judicial declaration, which is recorded.
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If the tender is made by means of a letter of undertaking from a financial
institution, a copy of the letter and proof that the letter was notified are filed
in the record. If a sum of money or a security is tendered, it is deposited with
a trust company, and the receipt for the deposit is filed in the record.

Unless the tender is conditional, the party to whom the tender is made may
obtain the sum of money or security deposited, without prejudicing its claim
to the balance.

216. For adeposit with a trust company to be valid, the trust company must
be licensed under the Act respecting trust companies and savings companies
(chapter S-29.01). The trust company must undertake to place the sum on
deposit as a deposit of money within the meaning of the Deposit Insurance Act
(chapter A-26) other than as a term deposit which would not be repayable at
all times before maturity. The trust company must also undertake to remit the
sum of money or security to the party to whom the tender is made on proof of
performance of the obligation.

The document recording the undertakings of the trust company is filed with
the court office.

DIVISION IIT
ACQUIESCENCE IN DEMAND

217. The defendant or the defendant’s specially authorized mandatary may
acquiesce in all or part of the demand at any stage of the proceeding.

A notice of acquiescence is filed with the court office and notified to the
plaintiff. If applicable, the mandatary’s special authorization must be attached.

218. If acquiescence in the demand is unqualified, the court clerk renders
judgment immediately.

If acquiescence in the demand is qualified, the plaintiff must notify
acceptance or refusal to the defendant within 15 days after notification of the
notice of acquiescence. If the plaintiff accepts, the court clerk renders judgment
accordingly. If the plaintiff refuses, the proceeding continues, but the plaintiff
may nevertheless obtain judgment for the amount specified in the notice of
acquiescence, in which case the proceeding continues only for the balance.

If the plaintiff notifies neither acceptance nor refusal, the plaintiff is presumed
to have accepted the acquiescence with its qualifications. However, the court
may relieve the plaintiff from the consequences of the default before judgment
is rendered on the acquiescence.

219. If there are two or more defendants and only one or some of them file
anotice of acquiescence, the court may render judgment against the acquiescing
defendants, on notification of a notice to all the parties. Alternatively, the court
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may choose to continue the proceeding and render a uniform judgment with
respect to all the defendants, either because of the subject matter of the demand
or to avoid conflicting judgments.

DIVISION IV
SETTLEMENT

220. The parties may terminate the proceeding by making a transaction,
whether they reach their agreement in or outside the presence of the court. In
the latter case, they must file a notice of settlement with the court office without
delay.

TITLE III
PRE-TRIAL DISCOVERY AND DISCLOSURE

CHAPTER1
PRE-TRIAL EXAMINATION

DIVISION I
GENERAL PROVISIONS

221. A pre-trial examination, whether written or oral, may bear on any fact
that is relevant to the dispute and on the evidence supporting such facts; it may
also be for documentary disclosure purposes. Pre-trial examinations may be
conducted only if they are provided for in the case protocol and must be in
compliance with the terms, number and length specified in the case protocol.

Other than the parties, the following may be examined:
(1) arepresentative, an agent or an employee of a party;

(2) in a judicial demand in which a party’s civil liability is at issue, the
victim and any person involved in the injurious act or omission;

(3) aperson for whom a party acts as administrator of the property of others;

(4) aperson for whom a party acts as préte-nom or whose rights a party has
acquired by transfer, subrogation or other similar title.

Any other person may be examined with their consent and that of the other
party, or with the judge’s authorization, subject to the conditions the judge
determines. Neither a minor nor an incapable person of full age may be
examined without the judge’s authorization.

222. When a party submits evidence given in a sworn statement, another
party may call the deponent to attend in order to be examined on that statement.
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The examination may pertain not only to evidence attested to in the statement
but also to any other relevant fact. If the deponent fails to attend, the statement
is rejected.

DIVISION II
WRITTEN EXAMINATION

223. A party may notify to the other party a written examination on facts
relevant to the dispute, and require that other party to answer within a specified
time, which cannot be shorter than 15 days or longer than one month. A party
may also, after informing the other party, notify such an examination to any
other person that may be examined.

The questions must be clear and specific, so that the absence of an answer
can be taken as an admission, by the party or person examined, of the facts to
which the questions pertain.

The examination and the answers are filed in the court record by either of
the parties.

224. The answers to a written examination are given in writing, under oath,
and signed by the party or person examined. They must be direct, categorical
and specific, failing which they may be rejected and the facts to which the
questions pertain, held to be proved.

If the party is a legal person, a general or limited partnership, or an association
within the meaning of the Civil Code, the answers are given by an authorized
director, officer or employee, unless they are determined by a special resolution
of the legal person, partnership or association.

225. If the party or person examined fails to answer the questions asked,
the facts on which the examination bears are held to be proved as far as that
party or person is concerned.

Nevertheless, the court, for valid cause, may relieve the party from the default
and allow the party to answer, subject to the conditions it sees fit. The court
may also ask any other questions considered necessary and relevant, which the
party must answer, failing which the facts to which the questions pertain are
also held to be proved.

DIVISION IIT
ORAL EXAMINATION

226. A party intending to conduct an oral pre-trial examination must inform
the person it wishes to examine at least three days in advance, stating the reason
why they are called as a witness and the nature, subject, time and place of the
examination. If the parties have not reached an agreement on those points, the
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person is required to attend on the date and at the place specified in a subpoena,
which must be served at least five days before that date.

If the judicial demand is founded on an injurious act or omission that is also
an indictable offence, the necessary measures must be taken to ensure that the
victim is not, without having consented to it, confronted with the alleged or
confirmed perpetrator.

227. The deposition of the person examined is subject to the same rules as
oral evidence given at trial; it is sound-recorded, unless waived by the parties.

The deposition forms part of each party’s file, and the party that conducted
the examination may produce all or excerpts of it in evidence or not produce
it at all. Another party may ask the court to order the party to produce any other
excerpt that cannot be dissociated from an excerpt that has already been
produced.

228. Before a pre-trial examination is held, the parties may submit the
objections they anticipate to a judge for a decision or for directives as to the
conduct of the examination.

If the objections raised during the examination pertain to the fact that the
person examined cannot be compelled, to fundamental rights or to an issue
raising a substantial and legitimate interest, the person may refrain from
answering. Such objections must be presented before the court within five days
for a decision.

Other objections raised during the examination, including objections based
on relevance, do not prevent it from continuing, the witness being required to
answer. Such objections are recorded for a decision by the court at trial unless
they can be heard by the court for an immediate decision.

The judgment on an objection may be rendered orally or in writing.

229. No pre-trial examination is permitted where the amount claimed or
the value of the property claimed in the judicial demand is less than $30,000.

No pre-trial examination may last more than five hours, or in family matters
or cases where the value in dispute is less than $100,000, two hours. In the
course of the examination, the parties may agree to extend its length from five
to seven hours or from two to three hours. Any other extension requires the
authorization of the court.

230. The court, on request, may terminate an examination that it considers
excessive or unnecessary and, on doing so, rule on the legal costs.
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CHAPTER 11
EXPERT EVIDENCE

DIVISION I
WHEN EXPERT EVIDENCE MAY BE USED

231. The purpose of expert evidence provided by a qualified expert in the
area or matter concerned is to enlighten the court and assist it in assessing
evidence.

To provide expert evidence is to give an expert opinion, taking into
consideration the facts relating to the dispute, on particulars relating to a
person’s personal integrity, status or capacity or adaptation to a given set of
circumstances, or on factual or real evidence; to determine or audit accounts
or other data; to give an expert opinion on the liquidation or partition of
property; or to ascertain the state or situation of certain premises or things.

232. The parties agree on the need for expert evidence at the case protocol
stage or, with the authorization of the court, at any time before the case is ready
for trial.

The parties cannot seek more than one expert opinion, whether joint or not,
per area or matter, unless the court authorizes otherwise given the complexity
or importance of the case or the state of knowledge in the area or matter
concerned.

The parties are required to disclose to the court the instructions given to the
expert.

233. In the case of joint expert evidence, the parties determine together
what parameters must be covered, what expert is to be appointed, what fee is
to be paid and how it is to be paid. If the parties fail to agree on any of those
points, the matter is decided by the court.

A joint expert can require that the expert fee and disbursements be deposited
at the court office before submission of the report. If such a deposit has not
been required, the joint expert has a right of action against all the parties to the
proceeding, who are solidarily liable for the amount due.

234. At any stage of a proceeding, if it considers that expert evidence is
necessary in order to decide the dispute, the court, even on its own initiative,
may appoint one or more qualified experts to provide such evidence. The court
defines the expert’s mission, gives the necessary instructions as to how it is to
be carried out, sets the time limit within which the expert must submit a report
and rules on the expert fee and its payment. The decision is notified to the
expert without delay.

67



DIVISION II
EXPERTS’ DUTIES AND POWERS

2353. Experts are required to give an opinion on the points submitted to
them or, in the case of bailiffs, to make an ascertainment.

Experts are required, on request, to provide the court and the parties with
details on their professional qualifications, the progress of the work and the
instructions received from a party; they are also required to comply with the
time limits given to them. They may, if necessary to carry out their mission,
request directives from the court; such a request is notified to the parties.

Experts act under their professional oath. If an expert has not sworn a
professional oath, the parties or the court may require that the expert be sworn
in. In addition, experts must sign a declaration regarding the carrying out of
their mission, corresponding to the model established by the Minister of Justice,
and attach it to their report.

236. Court-appointed experts act under the court’s authority to gather the
evidence required to carry out their mission. They may examine any document
or thing, visit any premises and, with the authorization of the court, take
testimony under oath. They must preserve such testimony and certify its origin
and integrity.

Experts are required to give the parties at least five days’ notice of when and
where their operations are to begin.

237. An expert who does not have the required qualifications or who is
seriously remiss in carrying out their mission may be replaced or disavowed
at a case management conference, on the court’s initiative or on a party’s
request.

DIVISION III
EXPERT REPORT

238. Anexpert report must provide sufficient details and reasons to enable
the court to make its own assessment of the facts and conclusions. It must
include the instructions received from the parties or the court and set out the
analytical methodology used.

Any testimony taken by the expert is attached to the report and forms part
of the evidence.

The expert’s conclusions are not binding on the court or on the parties, unless
the parties declare that they accept them.
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239. A joint or court-appointed expert submits an operations report, with
conclusions, to the parties and files a copy with the court office before the
expiry of the time limit given.

An expert appointed by one party submits the report to the party, which, if
it intends to use the report, must disclose it to the other parties and file it in the
court record within the prescribed time limits for disclosure of evidence.

240. After the report has been filed but before the trial begins, the expert
must, if the court so requires or on the parties’ request, provide clarifications
on certain aspects of the report and meet the parties to discuss the expert’s
opinions ahead of the trial.

If conflicting expert reports are filed, the parties may call the experts to a
meeting so that they may reconcile their opinions, identify the points on which
they differ and, if necessary, prepare an additional report on those points. At
any stage of the proceeding, the court, even on its own initiative, may order
the experts to meet and file an additional report within a specified time.

241. Before the trial begins, a party may apply for the dismissal of an expert
report on the grounds of irregularity, substantial error or bias, in which case
the application must be notified to the other parties within 10 days after the
party becomes aware of the grounds for dismissing the report.

If the court considers the application well-founded, it orders that the report
be corrected or that it be withdrawn. In the latter case, the court may allow
another expert to be appointed. It may also, to the extent it specifies, reduce
the amount of the fee payable to the expert or order that the expert repay any
amount already received.

DIVISION IV

SPECIAL RULES APPLICABLE TO PHYSICAL, MENTAL OR
PSYCHOSOCIAL EXAMINATION

242. A party, the person who is the subject of a demand or application
relating to personal integrity, status or capacity, or the person who suffered the
injury having given rise to the dispute cannot be required to undergo a physical
or mental examination unless their physical or mental condition must be
considered in order to rule on the matter. Even in such a case, the examination
must be warranted given the nature, complexity and purpose of the judicial
demand.

A psychosocial examination may be only requested in cases where personal
integrity, status or capacity is at issue and if such an examination is necessary
in order to rule on the matter. In family matters, a psychosocial examination
cannot be conducted unless the person concerned consents to it or, in cases
where the parents differ on the advisability of themselves or their child being
subjected to such an examination, the court orders it.

69



243. A party that requires a physical or mental examination or requests a
psychosocial examination must notify at least 10 days’ notice of the place, date
and time of the examination to the person concerned and the other parties’
lawyers. The party must give the person the name of the expert responsible for
conducting the examination and pay to the person in advance the indemnities
and allowances payable to a witness, unless the person is otherwise compensated.

The person, at their own expense, may be accompanied during the examination
by the expert of their choice.

244. The court can, on an application, stop an examination from taking
place or change the conditions of an examination, despite an agreement between
the parties, if it considers it appropriate in order to protect the person’s right
to personal integrity and respect.

If it considers it necessary in order to decide the matter, the court, on an
application, may order the person to undergo another examination by a court-
appointed expert. The place, date, time and conditions of the examination are
specified in the order. The examination is conducted at the expense of the party
that applied for it.

2435. Ifnecessary in order to determine the physical or mental condition of
a party or of the person who is the subject of the demand or who suffered the
injury having given rise to the dispute, the court may order the health and social
services institution holding the record of the person who is to undergo an
examination or whose death has given rise to a demand based on civil liability
to disclose that record to a party and allow the party to make a copy of the
information that is relevant as evidence.

CHAPTER III
DISCLOSURE AND FILING OF EXHIBITS AND OTHER EVIDENCE

DIVISION I
GENERAL PROVISIONS

246. Unless otherwise determined by the court, the procedure and the time
limit for the disclosure of exhibits and other evidence between the parties must
be set out in the case protocol in compliance with the rules of this chapter.

If the case protocol sets out no such procedure or time limit, a party, on
being informed that another party intends to use an exhibit or other evidence,
may, without formality, request a copy of, or some other form of access to, the
exhibit or other evidence. If the request is not complied with within 10 days,
the court issues such orders as are appropriate.
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DIVISION II
TIME LIMITS FOR DISCLOSURE AND FILING

24%7. The exhibits in support of a judicial demand must be listed in the
summons to the defendant; those in support of a pleading must be listed in the
pleading or in a notice attached to it.

No notice is required if copies of the exhibits are delivered to the other parties
when the demand or the pleading is notified to them.

248. A party in possession of evidence it intends to use at trial must send
it to the other parties with the declaration accompanying the request for setting
down for trial. The party is dispensed from doing so if the evidence is an exhibit
in support of a pleading or if the case protocol provides otherwise. In the case
of an oral defence, the evidence must be sent to other parties within 30 days
after the order to set down for trial is issued or the date of the trial is set, unless
the court determines another time limit.

A party that has failed to so disclose evidence cannot produce it at trial
except with the authorization of the court.

249. A party that is unable, because of the circumstances or the nature of
an exhibit or other evidence, to deliver a copy to a party that requested one is
required to provide some other form of access to the exhibit or other evidence.

If the parties cannot agree, they may ask the judge to determine the procedure
and the time limit for such disclosure.

250. Unless they have already been filed with the court office for the
purposes of the pre-trial conference, exhibits and other evidence must be filed
by the parties at least 15 days before the scheduled trial date, or at least three
days before that date if the trial is to be held within 15 days. However, in all
instances, the court may require that exhibits and other evidence be delivered
to it within the time it specifies.

When a case proceeds following the defendant’s default, exhibits and other
evidence must be filed with the court office with the request for setting down
for judgment.

DIVISION IIT

DOCUMENT OR REAL EVIDENCE IN POSSESSION OF PARTY
OR THIRD PERSON

251. A third person holding a document relating to a dispute is required to
disclose it to the parties or produce it for their inspection on request.
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A third person or a party in possession of real evidence is required to submit
it to an expert, if necessary, subject to the conditions agreed with the parties;
the person or party is also required to keep it or, if applicable, a suitable
representation that shows its current state, until the end of the trial.

In case of a refusal or disagreement, the court issues such orders as are
appropriate.

DIVISION IV
APPLICATIONS IN COURSE OF PROCEEDING

232. Inthe course of the proceeding, any exhibits and other evidence used
by a party must be disclosed to the other party as soon as possible or, in the
case of real evidence, made available to the other party as soon as possible
before the hearing. Otherwise, the exhibits and other evidence cannot be
produced except with the authorization of the court.

CHAPTER 1V
PRE-TRIAL DISCOVERY

DIVISION I
APPLICATIONS PRIOR TO PROCEEDING

253. A person who expects to become a party to a dispute and has reason
to apprehend that some necessary evidence might be lost or become difficult
to produce may examine witnesses whom the person fears may be absent, may
die or may become incapacitated, or have a thing or property whose state may
affect the outcome of the dispute inspected. The person must obtain the consent
of the prospective plaintiff or defendant or the authorization of the court.

A person who carries out work on an immovable that might damage a
neighbouring immovable may apply for an inspection of the neighbouring
immovable without being required to show that a dispute is likely.

254. The application to the court must, in addition to stating the reasons
for the applicant’s apprehension, include the names and contact information
of all interested persons and of the witnesses to be heard, the facts that suggest
that a dispute may arise and a description of the nature of the potential dispute,
the facts to which the examinations will bear, the description and situation of
the thing or property to be inspected, the purpose of the inspection, and the
name and contact information of the person who is to make the inspection.

The application is presented before the court before which the potential

dispute could be brought, as if it were an application in the course of a
proceeding.
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The application must be notified, at least five days before its scheduled
presentation date, to the interested persons and to any third person holding the
thing or property to be inspected.

2355. [If the application is granted, the parties agree on where and when the
witnesses will be heard or the thing or property inspected; how the thing or
property will be inspected is determined by the parties unless already determined
by the decision.

The discovery cos