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L'Association des juristes de I'Etat (AJE) est un syndicat accrédité au sens du
Code du travail représentant les intéréts socio-économiques des avocats et des
notaires a I'emploi de la fonction publique et d’organismes publics du Québec. A
ce jour, 'AJE compte 870 membres dont 360 oeuvrent au ministére de la Justice
pour le compte du Procureur général et jurisconsulte de la province.

L'AJE ne représente pas les substituts du procureur général. C’est I'Association
des substituts du procureur général qui a le mandat de représentation des
substituts en vertu de la loi. Concrétement, notre association ne représente pas
les substituts du procureur général a I'emploi du Bureau de lutte au crime
organisé (BLACO) et du Bureau de lutte aux produits de la criminalité.

Par ailleurs, nos membres ont conseillé le ministre de la Justice lors de la
conception et la rédaction du projet de loi. Vous comprendrez donc que notre
devoir de réserve et de neutralité fait en sorte que nos observations et
interrogations ne porteront pas sur les orientations du projet de loi mais plutét sur
des questions de relations de travail reliées a sa mise en application éventuelle.

Plus particulierement, nous traiterons des ressources humaines et matérielles
nécessaires a la mise en oeuvre de la loi, de Iimmunité des juristes de I'Etat, des
mesures de sécurité, du niveau de 'effectif, de I'organisation du travail et de la
formation.

Nous comprenons que le projet de loi mentionné en titre confére de nouveaux
pouvoirs au procureur général du Québec lui permettant notamment de
demander la confiscation devant les tribunaux civils d'un bien en faveur de I'Etat
lorsqu'il existe un lien entre ce bien et une activité illégale et, dans le cas d'un
instrument d'activités illégales, de la participation d'un défendeur a cette activité
ou de sa connaissance de celle-ci. Le projet de loi prévoit également de
nouvelles présomptions légales visant a faciliter cette confiscation.

Chacun sait qu’en matiére civile, le fardeau de la preuve est selon la balance des
probabilités alors qu’en matiere criminelle, la preuve doit étre hors de tout doute
raisonnable.

Depuis la présentation du projet de loi no. 36 au mois de juin dernier, les
membres de notre syndicat s’interrogent sur la mise en ceuvre éventuelle de ces
nouveaux pouvoirs confiés au procureur général du Québec. Est-ce que les
autorités du ministére de la Justice ont l'intention de confier les mandats de
confiscation aux juristes de I'Etat, aux substituts du procureur général ou a des
avocats de la pratique privée ?
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A défaut de connaitre les intentions des autorités du ministére de la Justice, nous
croyons pouvoir raisonnablement émettre I'hypothése que ces nouveaux
mandats pourront étre confiés aux membres de nofre association, notamment
aux juristes des directions du contentieux de Montréal et de Québec sous la
responsabilité de la Direction affaires juridiques et législatives du ministére de la
Justice et/ou aux juristes des contentieux de Montréal et de Québec du ministére
du Revenu. Nous croyons que les juristes de ces contentieux détiennent
particulierement I'expertise en matiére de perception et de procédures civiles
pour mener a bon port les mandats de confiscation devant les tribunaux civils.

Dans cette hypothése, nos préoccupations sont les suivantes :

1. L’immunité des juristes de I’Etat et des autres membres du personnel
de la fonction publique impliqués

A linstar de la Saskatchewan et de I'Ontario, nous demandons que la loi prévoie
expressément une clause d’immunité afin de rendre irrecevable devant les
tribunaux civils un recours contre toute personne agissant de bonne foi dans
l'application de la Loi sur la confiscation, I'administration et [I'affectation des
produits et instruments d’activités illégales. A titre d’information, nous joignons
les textes pertinents de I'Ontario et de la Saskatchewan (Annexe I).

Cette mesure est de nature a conférer une protection relative a I'égard des
recours judiciaires frivoles ou abusifs contre les salariés de I'Etat impliqués. A cet
égard, on ne peut sous-estimer I'effet désastreux qu’ont de tels recours sur le
dossier de crédit d'un salarié.

Malgreé le principe de 'immunité des agents de la Couronne et les dispositions de
notre convention collective prévoyant que notre employeur prend fait et cause,
notre association est préoccupée par une tendance lourde observée dans les
autres provinces canadiennes. Ainsi, nos confréres et consoeurs du Procureur
général de plusieurs provinces canadiennes sont systématiquement poursuivis
en responsabilité civile devant les tribunaux a I'égard d’actes posés de bonne foi
dans l'exercice de leurs fonctions. Ainsi, en Ontario un avocat du Procureur
général de I'Ontario sur trois est I'objet d’une telle poursuite.

En plus de portée atteinte a la sécurité économique des juristes concernés, de
telles poursuites ont un effet déstabilisant et intimidant susceptible d’affecter
négativement l'efficacité de leur travail.




2. Les mesures de sécurité

Nous demandons que des mesures de sécurité soient prévues afin de protéger
les membres du personnel de la fonction publique qui seront impliqués dans les
mandats de confiscation. Nous demandons que ces mesures soient convenues
avec toutes les associations de salariés impliqués. Ces mesures sont
nécessaires pour contrer toute tentative d’intimidation ou d'infiltration par le crime
organisé. Par ailleurs, nous demandons que ces mesures de sécurité soient
déclarées admissibles a titre de dépenses reliées aux confiscations civiles par le
ministére de la Justice et qu'a ce titre le produit de l'aliénation des biens
confisqués puisse étre utilisé pour assumer le co(it de ces mesures de sécurité.

3. L’organisation des services juridiques au ministére de la Justice

Afin de ne pas compromettre l'intégrité du processus judiciaire, nous croyons
qu'il sera nécessaire de mettre en place des processus administratifs étanches
notamment sur I'administration de la preuve dans les dossiers qui procéderont de
maniére concurrente ou non devant les tribunaux judiciaires de juridiction civile,
criminelle ou pénale.

Sous d'autres aspects, il sera nécessaire de coordonner les actions entre les
juristes traitant le volet civil d'un dossier de confiscation et les juristes traitant du
volet criminel ou pénal.

Sur ces questions, nous tenons a assurer le ministre qu'il peut compter sur notre
collaboration pour trouver des solutions permettant d'assurer une sécurité
juridique optimale.

De méme, nous sommes a la disposition du ministre et des autorités du ministére
de la Justice pour discuter de toute question relative & I'application de notre
convention collective qui pourrait se poser a I'occasion de la mise en ceuvre de la
loi.

A titre d’exemple, le projet de loi prévoit & son article 21 que certaines dépenses
peuvent étre déduites du produit de I'aliénation des biens qui ont fait I'objet d'une
confiscation civile, notamment les dépenses ou avances effectuées ou versées
pour financer les activités reliées aux confiscations civiles par le ministére de la
Justice et le Directeur des poursuites criminelles et pénales.
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Afin de mettre en place un mécanisme de reddition de compte, il pourra étre
nécessaire pour les juristes au dossier de comptabiliser leurs heures de travail
de la méme maniére que nos confréres et consoeurs du secteur privé calculent
les heures facturables. Or, notre convention collective de travail ne prévoit pas
un tel mécanisme.

Plutdét que de gérer des griefs, nous suggérons au ministre de la Justice une
approche préventive en matiere de relations de travail.

4, Les ressources humaines et matérielles;

Nous avons entendu le 16 novembre dernier les représentantions de la Sdreté
du Quebec et aujourd’hui du Service de police de la ville de Montréal. Il nous
semble évident que les corps policiers auront beau disposer de la preuve
nécessaire a la confiscation civile, cette preuve sera inutile si des juristes ne
peuvent la présenter a un tribunal.

Afin d’évaluer les ressources humaines et matérielles nécessaires a la mise en
ceuvre de la loi, nous croyons que l'intérét de la justice, la primauté de la régle de
droit, I'intérét public et la sécurité publique doivent tous avoir préséance sur
lintérét économique que revét les sommes qui pourront étre confisquées par
I'Etat. Dans le contexte actuel des finances publiques, cela représentera un défi
pour les juristes de 'Etat.

Afin de mesurer I'ampleur de ce défi, voici quelques données économiques.

Chez nos voisins américains, selon les derniers états financiers du « Assets
Forfeiture Fund and Seized Asset Deposit Fund » pour I'exercice financier clos le
30 septembre 2005, une valeur de 711 millions $ US a été confisquée par les
autorités américaines'.

Au Canada, le Centre d’analyse des opérations et déclarations financiéres du
Canada (CANAFE) fournit des données économiques sur I'ampleur du
phénoméne du blanchiment d’argent. Dans le rapport annuel 2005-2006 du
centre présenté au mois d'octobre, on peut y lire que 168 cas d'activités
financiéres douteuses concernant plus de 5 milliards de dollars en opérations ont
été communiqués aux autorités policiéres.

! http://www usdoj.gov/imd/afp/0 1 programaudit/fy2005/principal financial statements.htm#balancesheet
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En fait, depuis que CANAFE est devenu opérationnel, il y a cing ans, un total de
610 cas concernant des opérations d'une valeur de 8,2 milliards de dollars ont
été communiqués aux autorités policiéres?.

Au Queébec, pour I'exercice clos le 31 mars 2006, une somme de 10 173010 $
provenant des produits de la criminalité a été distribuée notamment aux victimes
d'actes criminels et aux corps policiers. Il est raisonnable de croire que le fardeau
de la preuve civile et les nouvelles présomptions civiles prévues a la loi sous
étude permettront d'augmenter sensiblement cette somme.

Compte tenu des enjeux, nous plaidons ici pour que les ministéres concernés
disposent des ressources humaines et matérielles adéquates pour assumer ce
nouveau mandat. Nous plaidons pour que I'Etat québécois se dote d'une
expertise de pointe en matiére de confiscation civile.

Puisque que les produits de la criminalité traversent les frontieres du Québec et
du Canada, les employés de I'Etat québécois concernés et plus particulierement
les juristes, devront disposer des ressources nécessaires pour collaborer et aller
a la rencontre de I'expérience et de I'expertise acquises dans les autres
provinces canadiennes et a I'étranger.

Nous demandons que les juristes puissent recevoir une formation continue a la
fine pointe du droit pour étre en mesure d'assumer ces mandats de maniére
optimale.

Nous ne disposons d’aucune information nous permettant de suggérer un niveau
d'effectif adéquat pour assumer les mandats de confiscation. En raison de la
charge de travail actuelle de nos membres, nous sommes cependant convaincus
que ces mandats ne peuvent étre exécutés avec les ressources humaines
actuelles du ministére de la Justice ou du ministére du Revenu sans
compromettre la qualité des services ou la santé de nos membres.

En raison de la politique salariale du gouvernement a I'égard de ses juristes,
nous croyons qu'il sera sans doute difficile de recruter des juristes expérimentés.
En effet, la rémunération des juristes de I'Etat et des substituts de la Couronne
est l'une des plus faible au Canada. Alors que les médecins spécialistes du
Queébec se plaignent d’'un retard de plus de 40% de leur rémunération, nos
membres constatent que nos homologues ontariens effectuant le méme travail
touchent déja le double de leur salaire depuis avril dernier. Ainsi, au sommet de
son échelle un juriste ontarien peut gagner jusqu'a 200 000 $ par année en
incluant les primes versées au rendement.

2 http://www fintrac.gc.ca/publications/presentations/2006- 1 [-02 f.asp
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On peut déja anticiper une pénurie de juristes expérimentés au ministére de la
Justice, en raison des départs massifs a la retraite de la cohorte de juristes
recrutés dans les années soixante-dix de fagon contemporaine a la création du
ministere.

De plus, a notre avis, les quatre facteurs suivants risquent d’aggraver davantage
la situation et compromettre la capacité stratégique du Québec a devenir un chef
de file en matiére de confiscation civile :

- le Plan de gestion des ressources humaines du Conseil du trésor’
prévoyant notamment le non-remplacement d'un employé pour deux
employés qui prendront leur retraite;

- la décision récente du Conseil du trésor de décréter un gel d’embauche a
compter du 24 octobre 2006 jusqu’au 31 mars 2007 ;

- l'exercice semestriel de compression des dépenses auquel doivent se
livrer tous les ministéres et organismes de la fonction publique;

- la modification en 2000 de la Directive concernant I'attribution des taux de
traitement ou taux de salaire et des bonis & certains fonctionnaires qui ne
permet plus de reconnaitre I'expérience de ftravail acquise aux fins de
déterminer la position dans I'échelle de traitement d'un employé de la
fonction publigue.

Afin de mettre les choses en perspective, notons que les contentieux de Montréal
et de Québec du ministére de la Justice comptent respectivement 52 juristes et
25 juristes. Les contentieux de Montréal et de Québec du ministére du Revenu
comptent respectivement 29 juristes et 13 juristes. La masse salariale de
'ensemble des (880) juristes de I'Etat représente annuellement environ 65
millions $ dans le budget de I'Etat.

5. Indépendance des juristes

Nos voisins ameéricains jouissent d’une longue expérience en matiére de
confiscation civile de produits ou instruments de la criminalité. En effet depuis le
Money Laundering Control Act (MLCA) de 1986, plusieurs états américains ainsi
que les autorités fédérales ont adopté tour a tour des dispositions législatives
prévoyant la confiscation civile et administrative de biens provenant d’activités
illegales ou utilisées a I'occasion de ces activités. Au fil du temps, ces lois ont été
modifiées et raffinées notamment pour contrer certains abus.

? http://www tresor.gouv.gc.ca/fr/publications/ress humaine/plan_gestion 04-07 pdf
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Ces lois ont fait et font encore I'objet de critiques importantes de la part des
defenseurs des libertés civiles aux Etats-Unis. L’acronyme « FEAR » (Forfeiture
Endangers American Rights) (http://www.fear.orq) de cette association de
défense américaine en dit long sur la terreur qu'inspire le systéme américain de
confiscation civile et administrative.

Ainsi, en raison du fait que les systémes de confiscation sont financés & méme
les biens confisqués, on a accusé les policiers américains et les juristes
gouvernementaux d'avoir la méme dépendance a I'égard de la confiscation civile
(asset forfeiture) que les toxicomanes a I'égard des drogues. Devant les
tribunaux américains, on allégue notamment que ce mode de financement
engendre un conflit d'intéréts institutionnel au sein des agences
gouvernementales chargées de la confiscation. Ainsi, on prétend que
I'application de la régle de droit et les droits civils sont souvent sacrifiés pour
augmenter la rentabilité économique des confiscations pour le Trésor public. On
déplore particuliérement les abus dont sont victimes des tiers de bonne foi.

De fagon pragmatique, des avocats américains déconseillent a leurs clients de
contester une confiscation lorsque la valeur d'un bien confisqué est inférieure
aux frais juridiques de la contestation. Ainsi, ces frais représentent parfois
jusqu'a 20 000 $ US.

Malgré ces critiques et plusieurs contestations successives, le systéme
américain de confiscation civile a subi jusqu’a maintenant avec succés I'examen
des tribunaux américains.

Compte tenu de l'expérience américaine, nous croyons que les juristes qui
assumeront ces mandats devront jouir d’'une grande indépendance afin de
favoriser I'exercice de ces nouveaux pouvoirs extraordinaires confiés par le
législateur de maniére indépendante et impartiale, conformément a la régle de
droit et aux chartes droits et libertés. A cette fin, nous croyons que le statut
d'employé permanent et la sécurité d’emploi conférée par la Loi sur la fonction
publique est un outil de travail essentiel pour ces juristes qui devront affronter le
crime organisé en méme temps qu'ils devront répondre aux impératifs de
rentabilité économique du nouveau régime de confiscation civile. Dans un tel
contexte, nous croyons que les postes devront étre dotés par des juristes
permanents et non des juristes occasionnels dont le contrat est & durée
déterminée. Généralement cette durée est d’'un an.
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Nous suggérons que de nouveaux juristes puissent étre embauchés notamment
pour remplacer les juristes plus expérimentés qui assumeront les mandats de
confiscation.

Enfin, a titre d’information, nous aimerions attirer I'attention des membres de la
Commission sur le texte d’'un article récent paru en 2006 dans le Journal of
Financial Crime sous la plume de Monsieur Anthony Kennedy intitulé
« Designing a civil forfeiture system: an issues list for policymakers and
legislators » (Annexe II). Ce texte revét un grand intérét car il comporte une
analyse comparative de la législation canadienne et d’autres pays similaire a
celle que se prépare a adopter le Québec.

En espérant que ces quelques observations vous seront utiles, je vous prie
d’accepter la présente comme [I'expression de mon dévouement et mon
attachement a la fonction publique du Québec.

Le président,

Marc Lajoie, avocat
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English
Loi de 2001 sur les recours pour crime organisé et autres activités illégales

L.O. 2001, CHAPITRE 28

Avis de mise 2 jour :* Le présent document est a jour.

*Le présent avis est normalement mis a jour dans les deux jours ouvrables précédant I’accés au
document. Pour obtenir des renseignements plus a jour sur les modifications, pricre de se reporter au
Sommaire de I’historique 1égislatif des lois d’intérét public.

Modifi€ par le par. 19 (3) du chap. 2 de 2002; les art. 20 a 30 du chap. 33 de 2005.

Sauter le sommaire
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21, Réglements
partie i
objet

Objet
1. La présente loi a pour objet de prévoir des recours civils qui aident a faire ce qui suit
a) indemniser les personnes qui ont subi des pertes pécuniaires ou
extrapécuniaires par suite d’activités illégales;
b) empécher les personnes qui se livrent a des activités illégales et d’autres
personnes de conserver les biens qu’elles ont acquis par suite de ces activités;

¢) empécher que des biens servent a certaines activités illégales;

d) prévenir tout préjudice susceptible d’étre causé au public par suite de complots
en vue de se livrer a des activités illégales. 2001, chap. 28, art. 1.
partie ii
produits d’activités illégales

Définitions
2. Les définitions qui suivent s’appliquent a la présente partie.

«activité illégale» Tout acte ou toute omission, commis avant ou aprés I’entrée en vigueur de
la présente partie, qui, selon le cas :

a) constitue une infraction & une loi du Canada, de I’Ontario, d’une autre province
ou d’un territoire du Canada;

b) constitue une infraction a une loi d’une autorité législative de 1’extérieur du
Canada, si un acte ou une omission semblable constituait une infraction a une loi du
Canada ou de I’Ontario s’il était commis en Ontario. («unlawful activity»)

«bien» Bien meuble ou immeuble. S’entend en outre de tout intérét sur le bien. («property»)

«directeur» Le directeur de I’administration des biens — recours civils nommé en application de
I’article 15.1. («Director»)

«produit d’activité illégale» Bien acquis, directement ou indirectement, en tout ou en partie,
par suite d’une activité illégale, que ce soit avant ou aprés I’entrée en vigueur de la présente
loi. Est toutefois exclu le produit d’un contrat d’utilisation du récit d’un acte criminel au sens
de la Loi de 2002 interdisant les gains tirés du récit d’actes criminels. («proceeds of unlawful
activity»)

«propriétaire légitime» Relativement & un bien qui constitue un produit d’activité illégale,
s’entend de la personne qui n’a pas acquis, directement ou indirectement, le bien par suite
d’une activité illégale a laquelle elle s’est livrée et qui, selon le cas :

a) ¢tait le propriétaire véritable du bien avant que 1’activité illégale ait lieu et a été

http://www.e-laws.gov.on.ca/DBLaws/Statutes/French/01r28_f.htm (2 sur 25)2006-11-14 11:27:47
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privée de la possession ou du contrdle de ce bien en raison de cette activité illégale;

b) aacquis le bien pour une juste valeur apres que 1’activité illégale a eu lieu et ne
savait pas et ne pouvait raisonnablement pas savoir au moment de I’acquisition que le bien
constituait un produit d’activité illégale;

c) aacquis le bien d’une personne visée a I’alinéa a) ou b). («legitimate owner»)
2001, chap. 28, art. 2; 2002, chap. 2, par. 19 (3); 2005, chap. 33, art. 20.

Ordonnance de confiscation

3. (1) Dans le cadre d’une instance introduite par le procureur général, la Cour supérieure de
justice rend, sous réserve du paragraphe (3) et sauf s’il est clair que cela ne serait pas dans 1’intérét
de la justice, une ordonnance de confiscation d’un bien qui se trouve en Ontario au profit de la
Couronne du chef de 1’Ontario si elle conclut que le bien constitue un produit d’activité illégale.
2001, chap. 28, par. 3 (1).

Action ou requéte
(2) L’instance peut €tre introduite par voie d’action ou de requéte. 2001, chap. 28, par. 3 (2).

Propriétaires légitimes

(3) S’il conclut que le bien constitue un produit d’activité illégale et qu’une partie a I’instance
prouve qu’elle est le propriétaire légitime du bien, le tribunal rend, sauf s’il est clair que cela ne
serait pas dans I’intéré€t de la justice, I’ordonnance qu’il juge nécessaire en vue de protéger 1’ intérét
du propriétaire sur le bien. 2001, chap. 28, par. 3 (3).

Idem
(4) Sans préjudice de la portée générale du paragraphe (3), I’ordonnance rendue en application
de ce paragraphe peut, selon le cas :

a) disjoindre ou partager tout intérét sur le bien ou exiger qu’il en soit disposé,
notamment par vente, pour protéger I’intérét du propriétaire 1égitime sur le bien;

b) prévoir que la Couronne du chef de I’Ontario prend le bien sous réserve de
’intérét du propriétaire 1égitime. 2001, chap. 28, par. 3 (4).
Délai de prescription
(3) Aucune instance prévue au présent article ne peut étre introduite aprés le 15¢ anniversaire de

la date a laquelle le produit d’activité illégale a été obtenu pour la premiére fois par suite de 1’activité
illégale dont il est prétendu qu’elle a entrainé 1’acquisition du bien qui fait I’objet de 1’instance.
2001, chap. 28, par. 3 (5).

Ordonnance interlocutoire de conservation, de prise en charge ou de disposition d’un bien
4. (1) Sur motion présentée par le procureur général au cours d’une instance ou préalablement a

Iintroduction d’une instance visées a I’article 3, la Cour supérieure de justice peut rendre, en vue de
la conservation, de I’administration ou de la disposition d’un bien qui fait I’objet de I’instance, les
ordonnances interlocutoires suivantes :

1. Une ordonnance interdisant la disposition du bien.
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2. Une ordonnance visant la possession, la remise ou la garde du bien.

3. Une ordonnance nommant un séquestre ou un administrateur-séquestre a
I’égard du bien.

4. Une ordonnance de disposition, notamment par vente, du bien s’il est
périssable ou qu’il se déprécie rapidement.

5. Une ordonnance visant a disjoindre ou a partager tout intérét sur le bien ou a
exiger qu’il en soit disposé, notamment par vente, et que tout ou partie du produit de la
disjonction, du partage, de la vente ou de 1’autre mode de disposition soit versé a la
Couronne du chef de I’Ontario en contrepartie des frais qu’elle a engagés pour conserver
ou administrer le bien ou en disposer et pour exécuter toute autre ordonnance rendue en
vertu du présent paragraphe a 1’égard du bien ou s’y conformer.

6. Une ordonnance accordant a la Couronne du chef de I’Ontario un privilége
d’un montant fixé par le tribunal sur le bien ou sur un autre bien précisé dans 1’ordonnance
pour garantir I’exécution d’une obligation imposée par une autre ordonnance rendue en
vertu du présent paragraphe.

7. Une ordonnance portant qu’un avis de I’instance ou de toute ordonnance
rendue en vertu du présent paragraphe soit enregistré au bureau d’enregistrement
immobilier a I’égard du bien ou de tout autre bien précisé dans I’ordonnance.

8. Toute autre ordonnance de conservation, de prise en charge ou de disposition
du bien que le tribunal estime juste. 2005, chap. 33, par. 21 (1).

Idem
(2) Saufs’il est clair que cela ne serait pas dans 1’intérét de la justice, le tribunal rend une

ordonnance visée au paragraphe (1) s’il est convaincu qu’il existe des motifs raisonnables de croire
que le bien constitue un produit d’activité illégale. 2005, chap. 33, par. 21 (1).

Motion sans préavis
" (3) Une ordonnance visée au paragraphe (1) peut étre rendue sur motion présentée sans préavis
pour une période maximale de 10 jours. 2001, chap. 28, par. 4 (3).

Prorogation
(4) Siune ordonnance visée au paragraphe (1) est rendue sur motion présentée sans préavis, une

motion visant a obtenir la prorogation de I’ordonnance ne peut étre présentée que si un préavis est
donné a chaque partie visée par 1I’ordonnance, a moins que le tribunal ne soit convaincu que, du fait
qu’une partie se soustrait a la signification ou en raison d’autres circonstances exceptionnelles,
’ordonnance devrait étre prorogée sans préavis a la partie. 2001, chap. 28, par. 4 (4).

Idem
(5) Une prorogation peut étre accordée sur motion présentée sans préavis pour une période

additionnelle ne dépassant pas 10 jours. 2001, chap. 28, par. 4 (5).

Priviléges sur des biens meubles
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(6) Siune ordonnance visée a la disposition 6 du paragraphe (1) accorde a la Couronne un
privilége sur un bien meuble :

a) la Loi sur les siiretés mobiliéres s’applique, avec les adaptations nécessaires,
au privilége, malgré I’alinéa 4 (1) a) de cette loi;

b) le privilége est réputé une siireté qui gréve le bien meuble aux fins de la Loi
sur les siiretés mobilieres;

¢) le procureur général peut rendre la slireté visée a 1’alinéa b) opposable aux fins
de la Loi sur les stiretés mobiliéres en enregistrant un état de financement en application
de cette loi. 2001, chap. 28, par. 4 (6); 2005, chap. 33, par. 21 (2).

Attribution de fonctions au directeur
(7) A la demande du procureur général, le tribunal qui rend une ordonnance en vertu du

paragraphe (1) attribue au directeur, s’il y a lieu, des fonctions a 1’égard du bien. 2005, chap. 33, par.
21 (3).

Administration continue du bien

(8) Siune ordonnance attribuant des fonctions a 1’égard du bien a une personne autre que le
directeur est rendue en vertu du paragraphe (1), la personne peut faire tout ce que le tribunal autorise,
que ce soit dans cette ordonnance ou dans une ordonnance rendue en vertu du paragraphe (9), pour
I’administration ou 1’exploitation continue du bien avant qu’il n’en soit disposé définitivement,
notamment :

a) se conformer aux conditions d’une ordonnance a laquelle le bien est assujetti, y
compris une ordonnance exigeant la conformité aux normes environnementales,
industrielles, foncicres, du travail ou le paiement des impbts, des frais de services publics
ou d’autres redevances;

b) apporter des améliorations au bien pour en maintenir la valeur économique;

c) mettre en gage, nantir, hypothéquer ou utiliser d’autre fagon le bien 2 titre de
garantie. 2005, chap. 33, par. 21 (3).

Idem

(9) Sur motion présentée, a la suite d’un préavis donné aux parties a ’instance, par une personne
visée au paragraphe (8), le tribunal peut rendre une ordonnance autorisant la personne 2 prendre toute
mesure qu’il estime juste pour I’administration ou I’exploitation continue du bien avant qu’il n’en
soit disposé définitivement. 2005, chap. 33, par. 21 (3).

Frais juridiques

S. (1) Sous réserve des réglements pris en application de la présente loi, la personne qui
revendique un intérét sur un bien qui fait I’objet d’une ordonnance interlocutoire rendue en vertu de
Particle 4 peut présenter a la Cour supérieure de justice une motion en vue d’obtenir une ordonnance
portant que soient prélevés sur le bien les frais juridiques raisonnables qu’elle a engagés. 2001, chap.
28, par. 5 (1).
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Restrictions relatives a I’ordonnance
(2) Le tribunal ne peut rendre I’ordonnance visée au paragraphe (1) que s’il conclut ce qui suit :

a) 1’auteur de la motion a divulgué dans celle-ci :
(1) d’une part, tous les intéréts qu’il détient sur des biens,

(i) d’autre part, tous les autres intéréts sur des biens a 1’égard
desquels, de I’avis du tribunal, d’autres personnes associées avec lui devraient
raisonnablement s’attendre a contribuer au paiement des frais juridiques;

b) les intéréts sur les biens visés a I’alinéa a) qui ne font pas I’objet de
I’ordonnance interlocutoire rendue en vertu de I’article 4 ne suffisent pas pour couvrir les
frais juridiques demandés dans la motion. 2001, chap. 28, par. 5 (2).

Compte spécial
6. (1) Sides biens confisqués au profit de la Couronne du chef de 1’Ontario en vertu de la

présente partie sont en argent ou sont convertis en argent, ces sommes d’argent sont déposées dans
un compte distinct du Trésor portant intérét. 2001, chap. 28, par. 6 (1).

Idem
(2) Pour I'application de la Loi sur I’administration financiére, les sommes d’argent déposées en

application du paragraphe (1) sont réputées des sommes d’argent versées a I’Ontario a des fins
particulieres. 2001, chap. 28, par. 6 (2).

Paiements des frais de la Couronne prélevés sur le compte
(2.1) Siune somme d’argent est déposée dans un compte en application du paragraphe (1), le

ministre des Finances préléve des paiements sur le compte, a la demande du directeur et selon les
montants que celui-ci détermine en application du paragraphe (3.4), en vue d’indemniser la
Couronne du chef de 1’Ontario des frais qu’elle a engagés pour :

a) conduire I’instance en vertu de la présente partie a I’égard du bien;

b) déterminer si une instance visée par la présente partie devait étre introduite;

¢) conserver ou administrer le bien ou en disposer en vertu de la présente partie;

d) exécuter les ordonnances rendues en vertu de la présente partie a 1’égard du
bien ou s’y conformer. 2005, chap. 33, par. 22 (1).

Autres paiements prélevés sur le compte
(3) Sous réserve des réglements pris en application de la présente loi et aprés avoir prélevé les

paiements éventuels sur le compte aux termes du paragraphe (2.1), le ministre des Finances peut
prélever des paiements sur le compte visé au paragraphe (1) aux fins suivantes :

1. L’indemnisation des personnes qui ont subi des pertes pécuniaires ou
extrapécuniaires, y compris les pertes recouvrables en vertu de la partie V de la Loi sur le
droit de la famille, par suite de I’activité illégale.

2. L’aide aux victimes d’activités illégales ou la prévention des activités illégales

http://www.e-laws.gov.on.ca/DBLaws/Statutes/French/01r28_f.htm (6 sur 25)2006-11-14 11:27:47



recours pour crime organisé et autres activités illégales (Loi de 2001 sur les), L.O. 2001, chap. 28

qui entrainent la victimisation.

3. L’indemnisation de la Couronne du chef de I’Ontario pour les pertes
pécuniaires subies par suite des activités illégales, autres que les frais visés au paragraphe
(2.1), mais y compris les frais engagés pour remédier aux effets de 1’activité illégale.

4. L’indemnisation d’une municipalité ou d’un organisme public qui fait partie
d’une catégorie que prescrivent les réglements pris en application de la présente loi pour
les pertes pécuniaires qui ont €té subies par suite de I’activité illégale et qui constituent
des frais engagés pour remédier aux effets de cette activite.

5. Si, selon les critéres que prescrivent les réglements pris en application de la
présente loi, le solde du compte est supérieur a ce qui est nécessaire aux fins énoncées aux
dispositions 1 a 4, les autres fins que prescrivent les réglements. 2005, chap. 33, par. 22

).
Choix du directeur d’accorder la priorité aux personnes ayant subi des pertes
(3.1) Le directeur peut choisir de ne pas demander le prélévement d’un paiement sur le compte
aux termes du paragraphe (2.1) si, a son avis, la totalité ou quasi-totalité du solde du compte est

nécessaire pour indemniser les personnes qui ont droit & I’indemnisation prévue a la disposition 1 du
paragraphe (3). 2005, chap. 33, par. 22 (2).

Paiement des frais de la Couronne aprés indemnisation des personnes ayant subi des pertes

(3.2) Si le directeur choisit de ne pas demander le prélévement d’un paiement aux termes du
paragraphe (2.1), le ministre des Finances, a la demande du directeur et selon les montants que celui-
ci détermine en application du paragraphe (3.4), préléve des paiements sur le compte en vue
d’indemniser la Couronne du chef de I’Ontario des frais qu’elle a engagés de la fagon décrite au
paragraphe (2.1), apres le versement d’une indemnisation aux personnes qui y ont droit en vertu de la
disposition 1 du paragraphe (3). 2005, chap. 33, par. 22 (2).

Paiement des frais de la Couronne prélevé sur d’autres comptes

(3.3) Si le solde du compte ne suffit pas pour I’acquittement des frais de la Couronne par suite
d’une demande présentée par le directeur aux termes du paragraphe (2.1) ou (3.2), le ministre des
Finances préléve, sur un autre compte dans lequel des sommes sont déposées en application du
paragraphe (1) par suite d’une autre instance, des paiements en vue d’indemniser la Couronne du
chef de I’Ontario des frais non acquittés, aprés que des paiements ont été prélevés sur ce compte pour
indemniser les personnes qui ont droit & une indemnisation prélevée sur ce compte en vertu de la
disposition 1 du paragraphe (3) et indemniser la Couronne des frais qu’elle a engagés a 1’égard de ce
compte. 2005, chap. 33, par. 22 (2).

Détermination des frais de la Couronne
(3.4) Le montant des frais de la Couronne visés au paragraphe (2.1) ou (3.2) est déterminé par le

directeur en fonction du ou des critéres qu’il estime indiqués dans les circonstances, notamment :
a) un taux fixe pour chaque confiscation;

b) un taux fixe pour chaque mesure prise;
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¢) un taux horaire;
d) les frais réels;
e) un pourcentage de la valeur du bien confisqué. 2005, chap. 33, par. 22 ().

Activités illégales connexes

(4) Si des sommes d’argent doivent étre déposées en application du paragraphe (1) a I’égard de
deux activités illégales ou plus et que le ministre des Finances est d’avis que ces activités illégales
sont connexes, les sommes peuvent étre déposées dans un compte unique et, aux fins des paiements
prélevés sur le compte, la mention au paragraphe (3) d’«activités illégales» vaut également mention
de n’importe laquelle des activités illégales. 2001, chap. 28, par. 6 (4).

partie iii
instruments d’activité illégale

Définitions
7. (1) Les définitions qui suivent s’appliquent & la présente partie.

«activité illégale» Tout acte ou toute omission, commis avant ou aprés I’entrée en vigueur de
la présente partie, qui, selon le cas :

a) constitue une infraction & une loi du Canada, de I’Ontario, d’une autre province
ou d’un territoire du Canada;

b) constitue une infraction & une loi d’une autorité législative de I’extérieur du
Canada, si un acte ou une omission semblable constituait une infraction a une loi du
Canada ou de I’Ontario s’il était commis en Ontario. («unlawful activitys)

«bien» Bien meuble ou immeuble. S’entend en outre de tout intérét sur le bien. («property»)

«directeur» Le directeur de I’administration des biens — recours civils nommé en application de
Particle 15.1. («Director»)

«instrument d’activité illégale» Bien qui servira vraisemblablement a une activité illégale qui,
a son tour, entrainerait vraisemblablement 1’acquisition d’autres biens ou des lésions
corporelles graves a quiconque ou a laquelle on se livre dans ce but. («instrument of unlawful
activity»)

«propriétaire responsable» Relativement au bien qui constitue un instrument d’activité illégale,
s’entend de la personne qui a un intérét sur le bien et qui a fait tout ce qui peut
raisonnablement étre fait pour empécher que le bien serve a une activité illégale, notamment :

a) aviser promptement les organismes chargés de ’exécution de la loi qui sont
appropriés chaque fois qu’elle sait ou devrait savoir que le bien a servi ou servira
vraisemblablement a une activité illégale;

b) refuser ou retirer toute autorisation qu’elle est habilitée & donner et dont elle
sait ou devrait savoir qu’elle a facilité ou facilitera vraisemblablement I’utilisation du bien
pour une activité illégale. («responsible owner») 2001, chap. 28, par. 7 (1); 2005, chap.
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33, art. 23.

Instruments d’activité illégale

(2) Pour I’application de la définition de «instrument d’activité illégale» au paragraphe (1), la
preuve qu’un bien a servi a une activité illégale qui, a son tour, a entrainé ’acquisition d’autres biens
ou des 1ésions corporelles graves a quiconque, constitue la preuve, en I’absence de preuve contraire,
que le bien servira vraisemblablement a la méme fin. 2001, chap. 28, par. 7 (2).

Ordonnance de confiscation
8. (1) Dans le cadre d’une instance introduite par le procureur général, la Cour supérieure de

Justice rend, sous réserve du paragraphe (3) et sauf s’il est clair que cela ne serait pas dans 1’intérét
de la justice, une ordonnance de confiscation d’un bien qui se trouve en Ontario au profit de la
Couronne du chef de I’Ontario si elle conclut que le bien constitue un instrument d’activité illégale.
2001, chap. 28, par. 8 (1).

Action ou requéte
(2) L’instance peut étre introduite par voie d’action ou de requéte. 2001, chap. 28, par. 8 (2).

Propriétaires responsables
(3) S’il conclut que le bien constitue un instrument d’activité illégale et qu’une partie a

I’instance prouve qu’elle est le propriétaire responsable du bien, le tribunal rend, sauf s’il est clair
que cela ne serait pas dans 1’intérét de la justice, I’ordonnance qu’il juge nécessaire en vue de
protéger 1’intérét du propriétaire responsable sur le bien. 2001, chap. 28, par. 8 (3).

Idem
(4) Sans préjudice de la portée générale du paragraphe (3), I’ordonnance rendue en application
de ce paragraphe peut, selon le cas :

a) disjoindre ou partager tout intérét sur le bien ou exiger qu’il en soit disposé,
notamment par vente, pour protéger I’intérét du propriétaire responsable sur le bien;

b) prévoir que la Couronne du chef de I’Ontario prend le bien sous réserve de
I’intérét du propriétaire responsable. 2001, chap. 28, par. 8 (4).
Aucun délai de prescription
(3) Les instances introduites en vertu du présent article ne font I’objet d’aucun délai de
prescription. 2001, chap. 28, par. 8 (5).

Ordonnance interlocutoire de conservation, de prise en charge ou de disposition d’un bien
9. (1) Sur motion présentée par le procureur général au cours d’une instance ou préalablement a

I’introduction d’une instance visées a ’article 8, la Cour supérieure de justice peut rendre, en vue de
la conservation, de I’administration ou de la disposition d’un bien qui fait I’objet de I’instance, les
ordonnances interlocutoires suivantes :

1. Une ordonnance interdisant la disposition du bien.
2. Une ordonnance visant la possession, la remise ou la garde du bien.
3. Une ordonnance nommant un séquestre ou un administrateur-séquestre a
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I’égard du bien.

4. Une ordonnance de disposition, notamment par vente, du bien s’il est
périssable ou qu’il se déprécie rapidement.

5. Une ordonnance visant & disjoindre ou & partager tout intérét sur le bien ou a
exiger qu’il en soit disposé, notamment par vente, et que tout ou partie du produit de la
disjonction, du partage, de la vente ou de I’autre mode de disposition soit versé  la
Couronne du chef de I’Ontario en contrepartie des frais qu’elle a engagés pour conserver
ou administrer le bien ou en disposer et pour exécuter toute autre ordonnance rendue en
vertu du présent paragraphe a 1’égard du bien ou s’y conformer.

6. Une ordonnance accordant 4 la Couronne du chef de I’Ontario un privilége
d’un montant fixé par le tribunal sur le bien ou sur un autre bien précisé dans I’ordonnance
pour garantir I’exécution d’une obligation imposée par une autre ordonnance rendue en
vertu du présent paragraphe.

7. Une ordonnance portant qu’un avis de 1’instance ou de toute ordonnance
rendue en vertu du présent paragraphe soit enregistré au bureau d’enregistrement
immobilier & I’égard du bien ou de tout autre bien précisé dans ’ordonnance.

8. Toute autre ordonnance de conservation, de prise en charge ou de disposition
du bien que le tribunal estime juste. 2005, chap. 33, par. 24 (1).

Idem

(2) Saufs’il est clair que cela ne serait pas dans I’intérét de la justice, le tribunal rend une
ordonnance visée au paragraphe (1) s’il est convaincu qu’il existe des motifs raisonnables de croire
que le bien est un instrument d’activité illégale. 2005, chap. 33, par. 24 (1).

Motion sans préavis
~ (3) Une ordonnance visée au paragraphe (1) peut étre rendue sur motion présentée sans préavis
pour une période maximale de 10 jours. 2001, chap. 28, par. 9 (3).
Prorogation
(4) Siune ordonnance visée au paragraphe (1) est rendue sur motion présentée sans préavis, une

motion visant a obtenir la prorogation de I’ordonnance ne peut étre présentée que si un préavis est
donné a chaque partie visée par I’ordonnance, a moins que le tribunal ne soit convaincu que, du fait
qu’une partie se soustrait a la signification ou en raison d’autres circonstances exceptionnelles,
I’ordonnance devrait étre prorogée sans préavis a la partie. 2001, chap. 28, par. 9 (4).

Idem

(3) Une prorogation peut étre accordée sur motion présentée sans préavis pour une période
additionnelle ne dépassant pas 10 jours. 2001, chap. 28, par. 9 (5).
Priviléges sur des biens meubles

(6) Si une ordonnance visée a la disposition 6 du paragraphe (1) accorde a la Couronne un
privilége sur un bien meuble :

a) la Loi sur les siiretés mobiliéres s’applique, avec les adaptations nécessaires,
au privilege, malgré 1’alinéa 4 (1) a) de cette loi;
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b) le privilége est réputé une slireté qui gréve le bien meuble aux fins de la Loi
sur les siiretés mobilieres,

¢) le procureur général peut rendre la stireté visée a I’alinéa b) opposable aux fins
de la Loi sur les siiretés mobilieres en enregistrant un état de financement en application
de cette loi. 2001, chap. 28, par. 9 (6); 2005, chap. 33, par. 24 (2).

Attribution de fonctions au directeur

(7) A la demande du procureur général, le tribunal qui rend une ordonnance en vertu du
paragraphe (1) attribue au directeur, s’il y a lieu, des fonctions a I’égard du bien. 2005, chap. 33, par.
24 (3).

Administration continue du bien

(8) Si une ordonnance attribuant des fonctions a 1’égard du bien & une personne autre que le
directeur est rendue en vertu du paragraphe (1), la personne peut faire tout ce que le tribunal autorise,
que ce soit dans cette ordonnance ou dans une ordonnance rendue en vertu du paragraphe (9), pour
I’administration ou I’exploitation continue du bien avant qu’il n’en soit disposé définitivement,
notamment :

a) se conformer aux conditions d’une ordonnance a laquelle le bien est assujetti, y
compris une ordonnance exigeant la conformité aux normes environnementales,
industrielles, foncieres, du travail ou le paiement des imp6ts, des frais de services publics
ou d’autres redevances;

b) apporter des améliorations au bien pour en maintenir la valeur économique;

c) mettre en gage, nantir, hypothéquer ou utiliser d’autre fagon le bien a titre de
garantie. 2005, chap. 33, par. 24 (3).

Idem
(9) Sur motion présentée, a la suite d’un préavis donné aux parties a I’instance, par une personne

visée au paragraphe (8), le tribunal peut rendre une ordonnance autorisant la personne a prendre toute
mesure qu’il estime juste pour I’administration ou I’exploitation continue du bien avant qu’il n’en
soit disposé définitivement. 2005, chap. 33, par. 24 (3).

Frais juridiques
10. (1) Sous réserve des réglements pris en application de la présente loi, la personne qui

revendique un intérét sur un bien qui fait I’objet d’une ordonnance interlocutoire rendue en vertu de
Particle 9 peut présenter a la Cour supérieure de justice une motion en vue d’obtenir une ordonnance
portant que soient prélevés sur le bien les frais juridiques raisonnables qu’elle a engagés. 2001, chap.
28, par. 10 (1).

Restrictions relatives a ’ordonnance
(2) Le tribunal ne peut rendre I’ordonnance visée au paragraphe (1) que s’il conclut ce qui suit :

a) Dauteur de la motion a divulgué dans celle-ci :

(1) d’une part, tous les intéréts qu’il détient sur des biens,
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(i) d’autre part, tous les autres intéréts sur des biens a I’égard
desquels, de I’avis du tribunal, d’autres personnes associées avec lui devraient
raisonnablement s’attendre a contribuer au paiement des frais juridiques;

b) les intéréts sur les biens visés a I’alinéa a) qui ne font pas 1’objet de
I’ordonnance interlocutoire rendue en vertu de I’article 9 ne suffisent pas pour couvrir les
frais juridiques demandés dans la motion. 2001, chap. 28, par. 10 (2).

Compte spécial
11. (1) Si des biens confisqués au profit de la Couronne du chef de 1’Ontario en vertu de la

présente partie sont en argent ou sont convertis en argent, ces sommes d’argent sont déposées dans
un compte distinct du Trésor portant intérét. 2001, chap. 28, par. 11 (1).

Idem

(2) Pour I'application de la Loi sur I'administration financiére, les sommes d’argent déposées en
application du paragraphe (1) sont réputées des sommes d’argent versées 4 ’Ontario a des fins
particuliéres. 2001, chap. 28, par. 11 (2).

Paiements des frais de la Couronne prélevés sur le compte
(2.1) Siune somme d’argent est déposée dans un compte en application du paragraphe (1), le

ministre des Finances préléve des paiements sur le compte, a la demande du directeur et selon les
montants que celui-ci détermine en application du paragraphe (3.4), en vue d’indemniser la
Couronne du chef de I’Ontario des frais qu’elle a engagés pour :

a) conduire I’instance en vertu de la présente partie;
b) déterminer si une instance visée par la présente partie devait étre introduite;
¢) conserver ou administrer le bien ou en disposer en vertu de la présente partie;

d) exécuter les ordonnances rendues en vertu de la présente partie a I’égard du
bien ou s’y conformer. 2005, chap. 33, par. 25 (1).

Autres paiements prélevés sur le compte

(3) Sous réserve des réglements pris en application de la présente loi et aprés avoir prélevé les
paiements éventuels sur le compte aux termes du paragraphe (2.1), le ministre des Finances peut
prélever des paiements sur le compte visé au paragraphe (1) aux fins suivantes :

1. L’indemnisation des personnes qui ont subi des pertes pécuniaires ou
extrapécuniaires, y compris les pertes recouvrables en vertu de la partie V de la Loi sur le
droit de la famille, par suite des activités illégales auxquelles a servi le bien.

2. L’aide aux victimes d’activités illégales ou la prévention des activités illégales
qui entrainent la victimisation.

3. L’indemnisation de la Couronne du chef de I’Ontario tant pour les frais
engagés a I’égard de toute instance prévue par la présente partie qui se rapporte au bien,
autres que les frais visés au paragraphe (2.1), que pour les pertes pécuniaires subies par
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suite des activités illégales auxquelles a servi le bien, y compris les frais engagés pour
remédier aux effets de ces activités.

4. L’indemnisation d’une municipalité ou d’un organisme public qui fait partie
d’une catégorie que prescrivent les réglements pris en application de la présente loi pour
les pertes pécuniaires qui ont été€ subies par suite des activités illégales auxquelles a servi
le bien et qui constituent des frais engagés pour remédier aux effets de ces activités.

5. Si, selon les critéres que prescrivent les réglements pris en application de la
présente loi, le solde du compte est supérieur a ce qui est nécessaire aux fins énoncées aux
dispositions 1 a 4, les autres fins que prescrivent les réglements. 2005, chap. 33, par. 25

).
Choix du directeur d’accorder la priorité aux personnes ayant subi des pertes ,
(3.1) Le directeur peut choisir de ne pas demander le prélévement d’un paiement sur le compte
aux termes du paragraphe (2.1) si, & son avis, la totalité ou quasi-totalité du solde du compte est

nécessaire pour indemniser les personnes qui ont droit 4 I’indemnisation prévue a la disposition 1 du
paragraphe (3). 2005, chap. 33, par. 25 (2).

Paiement des frais de la Couronne apreés indemnisation des personnes ayant subi des pertes
(3.2) Si le directeur choisit de ne pas demander le prélévement d’un paiement aux termes du
paragraphe (2.1), le ministre des Finances, & la demande du directeur et selon les montants que celui-

ci détermine en application du paragraphe (3.4), préléve des paiements sur le compte en vue
d’indemniser la Couronne du chef de 1’Ontario des frais qu’elle a engagés de la fagon décrite au
paragraphe (2.1), aprés que le versement d’une indemnisation aux personnes qui y ont droit en vertu
de la disposition 1 du paragraphe (3). 2005, chap. 33, par. 25 (2).

Paiement des frais de la Couronne prélevé sur d’autres comptes

(3.3) Sile solde du compte ne suffit pas pour ’acquittement des frais de la Couronne par suite
d’une demande présentée par le directeur aux termes du paragraphe (2.1) ou (3.2), le ministre des
Finances préleve, sur un autre compte dans lequel des sommes sont déposées en application du
paragraphe (1) par suite d’une autre instance, des paiements en vue d’indemniser la Couronne du
chef de I’Ontario des frais non acquittés, aprés que des paiements ont été prélevés sur ce compte pour
indemniser les personnes qui ont droit & une indemnisation prélevée sur ce compte aux termes de la
disposition 1 du paragraphe (3) et indemniser la Couronne des frais qu’elle a engagés a 1’égard de ce -
compte. 2005, chap. 33, par. 25 (2).

Détermination des frais de la Couronne
(3.4) Le montant des frais de la Couronne visés au paragraphe (2.1) ou (3.2) est déterminé par le

directeur en fonction du ou des critéres qu’il estime indiqués dans les circonstances, notamment :
a) un taux fixe pour chaque confiscation;
b) un taux fixe pour chaque mesure prise;

¢) un taux horaire;
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d) les frais réels;
e) un pourcentage de la valeur du bien confisqué. 2005, chap. 33, par. 25 (2).

Instruments d’activité illégale connexes
(4) Sides sommes d’argent doivent étre déposées en application du paragraphe (1) a I’égard de

deux instruments d’activité illégale ou plus et que le ministre des Finances est d’avis que ces
instruments d’activité illégale sont connexes, les sommes peuvent étre déposées dans un compte
unique et, aux fins des paiements prélevés sur le compte, la mention au paragraphe (2.1), (3) ou (3.3)
de «bien» vaut également mention de n’importe lequel des instruments d’activité illégale. 2001,
chap. 28, par. 11 (4); 2005, chap. 33, par. 25 (3).

partie iv

complots en vue de nuire au public

Définitions
12. Les définitions qui suivent s’appliquent a la présente partie.

«activité illégale» Tout acte ou toute omission, commis avant ou aprés I’entrée en vigueur de
la présente partie, qui, selon le cas :

a) constitue une infraction a une loi du Canada, de I’Ontario, d’une autre province
ou d’un territoire du Canada;

b) constitue une infraction a une loi d’une autorité législative de 1’extérieur du
Canada, si un acte ou une omission semblable constituait une infraction a une loi du
Canada ou de I’Ontario s’il était commis en Ontario. («unlawful activity»)

«bien» Bien meuble ou immeuble. S’entend en outre de tout intérét sur le bien. («property»)
«préjudice causé au public» S’entend en outre de ce qui suit :

a) toute atteinte déraisonnable a I’intérét du public relativement a la jouissance
d’un bien;

b) toute atteinte déraisonnable a I’intérét du public relativement aux questions de
santé, de sécurité, de confort ou de commodité;

¢) les frais ou les frais accrus engagés par le public, y compris ceux engagés par
la Couronne du chef de I’Ontario, une municipalité ou un organisme public.

La présente définition s’applique a toute formulation de sens analogue. («injury to the public»)
«public» S’entend en outre de toute catégorie du public. («public») 2001, chap. 28, art. 12.

Introduction par le procureur général d’une instance fondée sur un complot
13. (1) Dans le cadre d’une instance introduite par le procureur général, la Cour supérieure de

justice peut rendre 1’ordonnance qu’elle estime juste si elle conclut ce qui suit :
a) deux personnes ou plus ont comploté de se livrer a une activité illégale;

b) une ou plusieurs des parties au complot savaient ou auraient dii savoir que
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’activité illégale aurait vraisemblablement pour conséquence qu’un préjudice soit causé
au public;

¢) le préjudice causé au public résulte ou résulterait vraisemblablement de
I’activité illégale. 2001, chap. 28, par. 13 (1).

Action ou requéte
(2) L’instance peut étre introduite par voie d’action ou de requéte. 2001, chap. 28, par. 13 (2).

Avis au public
(3) Le procureur général avise le public, conformément aux réglements, de toute instance

introduite en vertu du présent article. 2001, chap. 28, par. 13 (3).

Ordonnances
(4) Sans préjudice de la portée générale du paragraphe (1), une ordonnance rendue en

application de ce paragraphe peut, selon le cas :

a) enjoindre & quiconque de faire ou de ne pas faire ce qui y est précisé afin de
prévenir ou de réduire le risque qu’un préjudice soit causé au public;

b) enjoindre a toute partie au complot visée a I’alinéa (1) a) de verser des
dommages-intéréts a la Couronne du chef de I’Ontario pour tout préjudice causé au public
qui résulte de ’activité illégale. 2001, chap. 28, par. 13 (4).

Dommages-intéréts

(5) Malgré les paragraphes (1) et (4), aucune ordonnance exigeant le paiement de dommages-
intéréts a la Couronne du chef de 1’Ontario ne peut étre rendue si les conditions suivantes sont
réunies :

a) une autre personne donne au tribunal un avis €crit selon lequel elle revendique
un droit sur ces dommages-intéréts et qu’elle a introduit ou a I’intention d’introduire une
instance distincte en vue d’en obtenir le paiement par un défendeur dans I’instance
introduite en vertu du présent article;

b) le tribunal est convaincu que la revendication visée a I’alinéa a) n’est ni frivole
ni vexatoire. 2001, chap. 28, par. 13 (5).

Présomption de risque de préjudice causé au public

(6) Pour I’application de I’alinéa (4) a), la preuve que, au cours de la période qui a commencé
cing ans avant le jour ol I’instance a été introduite, le défendeur s’est livré ou a comploté de se livrer
a une activité illégale a deux occasions au moins et que, dans chaque cas, I’activité illégale a eu pour
conséquence qu’un préjudice soit causé au public, constitue la preuve, en I’absence de preuve
contraire, qu’une activité illégale semblable risque de causer un préjudice au public. 2001, chap. 28,
par. 13 (6).
Délai de prescription

(7) Aucune instance prévue au présent article ne peut étre introduite aprés le 15¢ anniversaire de
la date a laquelle la cause d’action a pris naissance. 2001, chap. 28, par. 13 (7).
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Ordonnance interlocutoire

14. (1) Sur motion présentée par le procureur général au cours d’une instance ou préalablement
a I'introduction d’une instance visées a I’article 13, 1a Cour supérieure de justice peut, afin de
prévenir ou de réduire le risque qu’un préjudice soit causé au public, rendre I’ordonnance
interlocutoire qu’elle estime juste. 2001, chap. 28, par. 14 (1).

Présomption de risque de préjudice causé au public
(2) Le paragraphe 13 (6) s’applique, avec les adaptations nécessaires, pour I’application du
présent article. 2001, chap. 28, par. 14 (2).

Motion sans préavis
(3) Une ordonnance visée au paragraphe (1) peut étre rendue sur motion présentée sans préavis
pour une période maximale de 10 jours. 2001, chap. 28, par. 14 (3).

Prorogation
(4) Si une ordonnance visée au paragraphe (1) est rendue sur motion présentée sans préavis, une

motion visant 4 obtenir la prorogation de 1’ordonnance ne peut étre présentée que si un préavis est
donné a chaque partie visée par I’ordonnance, 4 moins que le tribunal ne soit convaincu que, du fait
qu’une partie se soustrait 4 la signification ou en raison d’autres circonstances exceptionnelles,
’ordonnance devrait étre prorogée sans préavis a la partie. 2001, chap. 28, par. 14 (4).

Idem
(5) Une prorogation peut étre accordée sur motion présentée sans préavis pour une période

additionnelle ne dépassant pas 10 jours. 2001, chap. 28, par. 14 (5).
Compte spécial
18. (1) Sila Couronne du chef de I’Ontario regoit des sommes d’argent conformément a une

ordonnance rendue dans le cadre d’une instance prévue par la présente partie qui enjoint 4 une
personne de lui verser des dommages-intéréts, ces sommes sont déposées dans un compte distinct du
Trésor portant intérét. 2001, chap. 28, par. 15 (1).

Idem
(2) Pour I’application de la Loi sur I'administration financiére, les sommes d’argent déposées en

application du paragraphe (1) sont réputées des sommes d’argent versées a I’Ontario a des fins
particulicres. 2001, chap. 28, par. 15 (2).

Paiements des frais de la Couronne prélevés sur le compte

(2.1) Siune somme d’argent est déposée dans un compte en application du paragraphe (1), le
ministre des Finances préléve des paiements sur le compte, a la demande du directeur et selon les
montants que celui-ci détermine en application du paragraphe (3.2), en vue d’indemniser la
Couronne du chef de I’Ontario des frais qu’elle a engagés pour :

a) conduire I’instance en vertu de la présente partie;
b) déterminer si une instance visée par la présente partie devait étre introduite;

c) conserver ou administrer le bien ou en disposer en vertu de la présente partie;
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d) exécuter les ordonnances rendues en vertu de la présente partie a 1’égard du
bien ou s’y conformer. 2005, chap. 33, par. 26 (1).

Autres paiements prélevés sur le compte

(3) Sous réserve des réglements pris en application de la présente loi et aprés avoir prélevé les
paiements éventuels sur le compte aux termes du paragraphe (2.1), le ministre des Finances peut
prélever des paiements sur le compte visé au paragraphe (1) aux fins suivantes :

1. L’aide aux victimes d’activités illégales ou la prévention des activités illégales
qui entrainent la victimisation.

2. L’indemnisation de la Couronne du chef de 1’Ontario tant pour les frais
engagés a I’égard de I’instance prévue par la présente partie, autres que les frais visés au
paragraphe (2.1), que pour les pertes pécuniaires subies par suite des activités illégales
auxquelles se rapportait ’instance, y compris les frais engagés pour remédier aux effets de
ces activités.

3. L’indemnisation d’une municipalité ou d’un organisme public qui fait partie
d’une catégorie que prescrivent les reglements pris en application de la présente loi pour
les pertes pécuniaires qui ont été subies par suite des activités illégales auxquelles se
rapportait ’instance et qui constituent des frais engagés pour remédier aux effets de ces
activités.

4. Si, selon les criteres que prescrivent les réglements pris en application de la
présente loi, le solde du compte est supérieur a ce qui est nécessaire aux fins énoncées aux
dispositions 1 a 3, les autres fins que prescrivent les réglements. 2005, chap. 33, par. 26

).
Paiement des frais de la Couronne dans le cadre d’autres instances
(3.1) Apres avoir prélevé des paiements éventuels sur le compte aux termes du paragraphe (2.1)
et aux dispositions 2 et 3 du paragraphe (3), le ministre des Finances verse des paiements, 4 la

demande du directeur et selon les montants que celui-ci détermine en application du paragraphe
(3.2), en vue d’indemniser la Couronne du chef de 1’Ontario des frais qu’elle a engagés pour :

a) conduire toute autre instance en vertu de la présente partie;

b) déterminer si toute autre instance visée par la présente partie devait étre
introduite;

¢) conserver ou administrer tout autre bien ou en disposer en vertu de la présente
partie;

d) exécuter les ordonnances rendues en vertu de la présente partie a 1’égard de
tout autre bien ou s’y conformer. 2005, chap. 33, par. 26 (2).

Détermination des frais de la Couronne
(3.2) Le montant des frais de la Couronne visés au paragraphe (2.1) ou (3.1) est déterminé par le
directeur en fonction du ou des critéres qu’il estime indiqués dans les circonstances, notamment :
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a) un taux fixe pour chaque confiscation;
b) un taux fixe pour chaque mesure prise;
c) un taux horaire;

d) les frais réels;

e) unpourcentage de la valeur du bien confisqué. 2005, chap. 33, par. 26 (2).

partie iv.1
administration des biens

Directeur de I’administration des biens — recours civils
15.1 (1) Le procureur général nomme un directeur de I’administration des biens — recours civils

qui est responsable de la prise de possession des biens suivants et de leur conservation,
administration ou disposition ou de la prise de toute autre mesure  leur égard :

a) les biens confisqués au profit de la Couronne du chef de 1’Ontario en vertu de
la présente loi ou de la Loi de 2002 interdisant les gains tirés du récit d’actes criminels;

b) les biens faisant I’objet d’une ordonnance interlocutoire visée au paragraphe 4
(1), 9 (1) ou 14 (1) de la présente loi ou au paragraphe 5 (1) ou 6 (2) de la Loi de 2002
interdisant les gains tirés du récit d’actes criminels, en vertu de laquelle le tribunal
attribue des fonctions au directeur. 2005, chap. 33, art. 27.

Idem

(2) Le directeur exerce les fonctions supplémentaires que lui attribue le procureur général. 2005,
chap. 33, art. 27.

Directeur intérimaire
15.2 (1) L’employé du ministére nommé directeur intérimaire peut exercer les pouvoirs et les
fonctions du directeur de I’administration des biens — recours civils si, selon le cas :

a) le directeur est absent ou incapable d’agir;

b) le particulier qui a été nommé directeur a cessé d’occuper sa charge et aucun
remplagant n’a été nommé. 2005, chap. 33, art. 27.

Idem
(2) Le directeur intérimaire est nommé par le directeur ou, en cas d’absence ou d’empéchement
de ce dernier, par le sous-procureur général. 2005, chap. 33, art. 27.

Pouvoirs du directeur

15.3 (1) Sous réserve des restrictions dont est assortie une ordonnance du tribunal rendue en
application du paragraphe 4 (1), 9 (1) ou 14 (1) de la présente loi ou du paragraphe 5 (1) ou 6 (2) de
la Loi de 2002 interdisant les gains tirés du récit d’actes criminels, le directeur de 1’administration
des biens — recours civils peut, de la fagon qu’il estime appropriée, conserver ou administrer les biens
visés au paragraphe 15.1 (1) qui ne sont pas des sommes d’argent, en disposer, notamment par vente,
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ou prendre toute autre mesure & leur égard. 2005, chap. 33, art. 27.

Idem
(2) Sans préjudice de la portée générale du paragraphe (1), le directeur peut, selon le cas :

a) prendre possession des biens, les conserver ou les administrer pour la durée et
aux conditions qu’il estime appropriées;

b) convertir les biens en argent, aux prix et conditions qu’il estime appropriés;

¢) vendre, céder, utiliser, donner ou transférer les biens ou tout intérét sur ceux-ci,
ou en disposer, aux prix et conditions qu’il estime appropriés;

d) faire tout ce qu’il estime opportun pour I’administration ou 1’exploitation
continue des biens visés au paragraphe (1) avant qu’il n’en soit disposé définitivement,
notamment :

(1) se conformer aux conditions d’une ordonnance a laquelle les
biens sont assujettis, y compris une ordonnance exigeant la conformité aux normes
environnementales, industrielles, fonci¢res, du travail ou le paiement des impots, des
frais de services publics ou d’autres redevances,

(i1) apporter des améliorations aux biens pour en maintenir la valeur
économique;

e) disposer, notamment par vente, des biens périssables ou qui se déprécient
rapidement. 2005, chap. 33, art. 27.

Administration des biens confisqués au profit de la Couronne

15.4 (1) Les biens qui sont confisqués au profit de la Couronne du chef de I’Ontario aux termes
d’une ordonnance rendue en vertu de la présente loi sont traités par le directeur de I’administration
des biens — recours civils et il en dispose, comme le prévoit la présente partie. 2005, chap. 33, art. 27.

Non-application de la Loi sur les biens en déshérence
(2) La Loi sur les biens en déshérence ne s’applique pas aux biens qui sont confisqués au profit

de la Couronne du chef de 1’Ontario aux termes d’une ordonnance rendue en vertu de la présente loi.
2005, chap. 33, art. 27.

Non-application de la Loi sur les amendes et confiscations
(3) La Loi sur les amendes et confiscations ne s’applique pas aux biens qui sont confisqués au

profit de la Couronne du chef de I’Ontario aux termes d’une ordonnance rendue en vertu de la
présente loi. 2005, chap. 33, art. 27.

Terrains miniers

(4) Malgré le paragraphe 15.1 (1) et le paragraphe (1) du présent article, les terrains miniers, au
sens de la Loi sur les mines, qui ont été confisqués au profit de la Couronne du chef de 1’Ontario aux
termes d’une ordonnance rendue en vertu de la présente loi sont traités comme des terres de la
Couronne et il en est disposé a ce titre de la fagon prévue par la Loi sur les mines. 2005, chap. 33,
art. 27.
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partie v
dispositions générales

Norme de preuve
16. Sauf disposition contraire de la présente loi, les conclusions de fait dans une instance prévue
par la présente loi se fondent sur la prépondérance des probabilités. 2001, chap. 28, art. 16.

Preuve des infractions
17. (1) Dans le cadre d’une instance prévue par la présente loi, la preuve qu’une personne a été

déclarée ou reconnue coupable d’une infraction ou fait I’objet d’un verdict de non-responsabilité
criminelle pour cause de troubles mentaux a 1’égard d’une infraction constitue la preuve que la
personne a commis I’infraction. 2001, chap. 28, par. 17 (1).

Idem
(2) Dans le cadre d’une instance prévue par la présente loi, il peut étre conclu qu’une infraction a
été commise méme si, selon le cas :

a) aucune personne n’a été accusée de I’infraction;

b) une personne a été accusée de I’infraction mais 1’accusation a été retirée ou
suspendue ou la personne a été acquittée de ’accusation. 2001, chap. 28, par. 17 (2).

Cas de possession illégale

18. Aux fins d’une instance prévue par la présente loi, une personne ne peut revendiquer un
intérét sur un bien si, aux termes des lois du Canada ou de 1’Ontario, la possession du bien par la
personne est illégale. 2001, chap. 28, art. 18.

Renseignements personnels
19. (1) Le procureur général peut recueillir des renseignements personnels aux fins suivantes :

1. Décider si une instance devrait étre introduite en vertu de la présente loi.
2. Conduire une instance en vertu de la présente loi.

3. Identifier et trouver les personnes qui ont subi des pertes pécuniaires ou
extrapécuniaires, y compris les pertes recouvrables en vertu de la partie V de la Loi sur le
droit de la famille, afin de les indemniser en vertu de la disposition 1 du paragraphe 6 (3)
ou de la disposition 1 du paragraphe 11 (3).

4. Aider le directeur de I’administration des biens — recours civils dans I’exercice
de ses fonctions et pouvoirs en vertu de la partie IV.1 a 1’égard de tout bien qui fait ou
peut faire I’objet d’une instance introduite en vertu de la présente loi.

5. Exécuter une ordonnance rendue en vertu de la présente loi ou s’y conformer.
2001, chap. 28, par. 19 (1); 2005, chap. 33, par. 28 (1).

Mode de collecte
(2) Des renseignements personnels peuvent étre recueillis en vertu du paragraphe (1) directement
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du particulier concerné par ces renseignements ou de toute autre maniere. 2001, chap. 28, par. 19 (2).

Divulgation en vue d’aider a I’application ou a I’exécution de la loi

(3) Le procureur général divulgue les renseignements recueillis en vertu du paragraphe (1) a4 un
organisme chargé de I’exécution de la loi ou a une autre personne chargée de 1’application ou de
I’exécution de la loi s’il est d’avis que la divulgation contribuerait a I’application ou a 1’exécution de
la loi, serait dans 1’intérét public et n’irait pas a I’encontre de I’intérét de la justice. 2001, chap. 28,
par. 19 (3).

Obligation de divulguer les renseignements a I’organisme d’examen

(4) Malgré la Loi sur l’acces a l’information et la protection de la vie privée et 1a Loi sur [’accés
a l'information municipale et la protection de la vie privée et malgré les dispositions de toute autre
loi qui traitent du caractere confidentiel, la personne qui a connaissance de renseignements
personnels ou d’autres renseignements qu’elle croit étre utiles a une fin prévue au paragraphe (1) les
divulgue a I’organisme d’examen que prescrivent les réglements pris en application de la présente loi
si toutes les conditions suivantes sont réunies :

1. Une institution au sens de la Loi sur ’accés & I’information et la protection de
la vie privée ou de la Loi sur ’acces a I’information municipale et la protection de la vie
privée que prescrivent les réglements pris en application de la présente loi a la garde ou le
contréle des renseignements.

2. La personne qui a connaissance des renseignements fait partie d’une catégorie
de personnes que prescrivent les réglements pris en application de la présente loi.

3. Lapersonne qui a connaissance des renseignements les a obtenus dans les
circonstances que prescrivent les réglements pris en application de la présente loi. 2001,
chap. 28, par. 19 (4).

Obligation de divulguer les renseignements au procureur général

(5) Si des renseignements sont divulgués en application du paragraphe (4) a ’organisme
d’examen que prescrivent les réglements pris en application de la présente loi et que celui-ci est
convaincu que les conditions que prescrivent les réeglements sont réunies, la personne qui lui a
divulgué les renseignements les divulgue au procureur général. 2001, chap. 28, par. 19 (5).

Renseignements supplémentaires divulgués directement au procureur général

(5.1) Malgré la Loi sur I’acces a I’information et la protection de la vie privée et 1a Loi sur
['acces a l'information municipale et la protection de la vie privée et malgré les dispositions de toute
autre loi en matiére de confidentialité, la personne qui divulgue des renseignements au procureur
général en vertu du paragraphe (5) divulgue directement au procureur général les renseignements
supplémentaires qu’il lui demande, sans les divulguer préalablement a I’organisme d’examen, si elle
croit ce qui suit :

a) les renseignements supplémentaires sont exigés a une fin visée au paragraphe
(1);

b) les renseignements supplémentaires sont exigés a 1’égard de la méme instance
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que celle pour laquelle les renseignements sont fournis en application du paragraphe (5);

¢) laméme institution que dans le cas des renseignements fournis en application
du paragraphe (5) a la garde ou le contrdle des renseignements supplémentaires;

d) le fait que la personne posséde ces renseignements supplémentaires est
divulgué dans les renseignements fournis en application du paragraphe (5);

e) Dorganisme d’examen n’a pas déja tiré, en application du paragraphe (5), une
conclusion portant que les conditions que prescrivent les réglements n’ont pas été réunies
a ’égard des renseignements supplémentaires;

f) les renseignements ne sont pas protégés par les régles de preuve concernant le
secret relatif aux informateurs. 2005, chap. 33, par. 28 (2).

Divulgation subséquente a I’organisme d’examen
(3.2) La personne qui divulgue des renseignements supplémentaires au procureur général en

application du paragraphe (5.1) divulgue, dans les 14 jours qui suivent cette divulgation, les mémes
renseignements a 1’organisme d’examen. 2005, chap. 33, par. 28 (2).

Exception
(6) Les paragraphes (4) et (5) n’exigent pas qu’une personne divulgue des renseignements si elle

croit que la divulgation entraverait indiiment 1’application ou I’exécution d’une loi du Canada ou de
I’Ontario. 2001, chap. 28, par. 19 (6).

Témoignage
(7) Malgreé les dispositions d’une loi en matiére de confidentialité, la personne qui divulgue des

renseignements a I’organisme d’examen en application du paragraphe (4) ou au procureur général en
application du paragraphe (5) ou (5.1) peut étre tenue de témoigner relativement a ces
renseignements dans une instance prévue par la présente loi. 2005, chap. 33, par. 28 (3).

Renseignements personnels sur la santé
(8) Le dépositaire de renseignements sur la santé ne peut divulguer des renseignements

personnels sur la santé & I’organisme d’examen en application du paragraphe (4) ou (5.2) ou au
procureur général en application du paragraphe (5) ou (5.1). 2005, chap. 33, par. 28 (4).

Idem
(8.1) Une personne, y compris le dépositaire de renseignements sur la santé, mais non la

personne visée au paragraphe (4), ne doit pas divulguer des renseignements personnels sur la santé
au procureur général & moins d’y étre tenue :

a) soit par une ordonnance rendue en vertu du paragraphe (9);

b) soit, dans une instance, par les régles de pratique ou une assignation, une
ordonnance ou une exigence semblable émanant de I’instance. 2005, chap. 33, par. 28 (4).

Ordonnance de divulgation de renseignements personnels sur la santé
(9) Sur requéte du procureur général, la Cour supérieure de justice peut ordonner a une personne
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de divulguer des renseignements personnels sur la santé au procureur général a une fin prévue au
paragraphe (1) si elle décide, aprés la tenue d’une audience a huis clos dont a été avisé préalablement
le particulier auquel se rapportent les renseignements, que la divulgation est essentielle dans 1’ intérét
de la justice. 2001, chap. 28, par. 19 (9).

Autres obligations de divulguer

(9.1) Le présent article n’a pas pour effet de modifier 1’obligation qu’a une personne de
divulguer des renseignements au procureur général ou au directeur de 1’administration des biens —
recours civils conformément aux reégles de pratique, a une assignation, a une ordonnance ou a une
exigence semblable émanant de I’instance. 2005, chap. 33, par. 28 (5).

Définitions
(10) Les définitions qui suivent s’appliquent au présent article.

«dépositaire de renseignements sur la santé», «numéro de la carte Santé», «renseignements
personnels sur la santé» et «soins de santé» S’entendent au sens de la Loi de 2004 sur la
protection des renseignements personnels sur la santé. («health information custodiany,
«health number», «personal health information», «health carey)

«renseignements en matiére d’inscription» S’entend des renseignements concernant un
particulier qui sont recueillis ou produits aux fins de son inscription a 1’égard des services ou
des avantages que lui procure un fournisseur de soins de santé, notamment de ce qui suit :

a) lenom, ’adresse et le numéro de téléphone du domicile, le sexe, la date de
naissance, la date du déces, le cas échéant, les liens familiaux et 1’état civil du particulier
ainsi que son statut de résident;

b) lasignature ou I’'image électronique ou photographique du particulier;

¢) tout numéro d’identification du particulier autre que le numéro de la carte
Santé.

Sont toutefois exclus de la présente définition les renseignements sur son état de santé ou sur les
soins de santé qui lui sont fournis. («registration information»)

«renseignements personnels» S’entend des renseignements personnels au sens de la partie III
de la Loi sur ’acces a l'information et la protection de la vie privée. («personal information»)

«service de soutien personnel» S’entend de 1’aide fournie relativement a une activité courante
de la vie, notamment les soins d’hygiéne ou le fait de se laver, de s’habiller, de faire sa toilette,
de manger, de boire, d’éliminer, de se déplacer seul ou de prendre une position, ou de la
surveillance de activité. («personal support service») 2001, chap. 28, par. 19 (10); 2005,
chap. 33, par. 28 (6).

Immunité
20. (1) Sontirrecevables, a I’égard de I’introduction ou de la conduite de bonne foi d’une

instance prévue par la présente loi ou a 1’égard de I’exécution de bonne foi d’une ordonnance rendue
en application de la présente loi, les actions ou autres instances introduites contre le procureur
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geénéral, la Couronne du chef de 1’Ontario ou quiconque agit pour le compte de 1’un ou de I’autre,
I’assiste ou lui fournit des renseignements. 2001, chap. 28, par. 20 (1).

Conclusions de ’organisme d’examen

(2) Sont irrecevables les actions ou autres instances introduites contre 1’organisme d’examen
visé au paragraphe 19 (5), le procureur général, la Couronne du chef de I’Ontario ou quiconque agit
pour le compte de ’'un ou de I’autre, I’assiste ou lui fournit des renseignements, a I’égard des

conclusions que tire de bonne foi I’organisme d’examen en application du paragraphe 19 (5). 2001,
chap. 28, par. 20 (2).

Directeur de ’administration des biens — recours civils

(3) Sont irrecevables les actions ou autres instances introduites contre le procureur général, le
directeur de I’administration des biens — recours civils, un employé du ministére du Procureur
géneral ou toute personne qui agit pour le compte du directeur pour un acte accompli de bonne foi
dans I’exercice effectif ou censé tel des fonctions ou des pouvoirs que lui attribue la partie IV.1 ou
pour une négligence ou un manquement commis dans 1’exercice de bonne foi de ces fonctions ou
pouvoirs. 2005, chap. 33, art. 29.

Idem
(4) Malgre les paragraphes 5 (2) et (4) de la Loi sur les instances introduites contre la Couronne,
le paragraphe (3) ne dégage pas la Couronne de la responsabilité qu’elle serait autrement tenue

d’assumer a 1’égard d’un délit civil commis par une personne visée au paragraphe (3). 2005, chap.
33, art. 29.

Réglements
21. (1) Le lieutenant-gouverneur en conseil peut, par réglement :

a) prévoir que les ordonnances visées a I’article S ou 10 ne peuvent s’ appliquer
qu’aux frais juridiques engagés a une fin que prescrivent les réglements et sont assujetties
aux limites pécuniaires que prescrivent les réglements;

b) régir les paiements prélevés sur les comptes visés a Iarticle 6, 11 ou 15, y
compris régir les circonstances dans lesquelles ils peuvent étre faits, en régir le montant,
régir les méthodes a utiliser pour décider quels paiements sont faits et, dans le cas des
paiements visés a la disposition 1 du paragraphe 6 (3) ou a la disposition 1 du paragraphe
11 (3):

(1) d’une part, prévoir qu’ils ne peuvent étre faits qu’avec
’approbation de la Commission d’indemnisation des victimes d’actes criminels ou
d’une autre personne ou d’un autre organisme que précisent les réglements,

(1) d’autre part, prévoir que la décision, prise en application du sous-
alinéa (1), d’approuver ou de ne pas approuver un paiement est définitive et n’est pas
susceptible d’appel et qu’elle ne doit pas étre modifiée ni annulée dans le cadre
d’une requéte en révision judiciaire ou de toute autre instance a moins que la
décision ne soit manifestement déraisonnable;
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c) régir la remise au public d’un avis d’une instance introduite en vertu de
I’article 13;

d) prescrire une personne ou un organisme en tant qu’organisme d’examen pour
I’application des paragraphes 19 (4) et (5), prescrire les institutions, les catégories de
personnes ¢t les circonstances pour I’application du paragraphe 19 (4) et prescrire les
conditions pour I’application du paragraphe 19 (5);

e) traiter des questions qu’il juge nécessaires ou utiles pour réaliser efficacement
1’objet de la présente loi. 2001, chap. 28, par. 21 (1).

Idem
(1.1) Unreglement pris en application de 1’alinéa (1) d) ne doit pas prescrire les dépositaires de

renseignements sur la santé, au sens du paragraphe 19 (10), comme étant une catégorie de personnes
pour I’application du paragraphe 19 (4). 2005, chap. 33, art. 30.

Portée générale ou particuliére
(2) Les réglements pris en application du paragraphe (1) peuvent avoir une portée générale ou
particuliere. 2001, chap. 28, par. 21 (2).

22. 2 24. Omis (modifie ou abroge d’autres lois). 2001, chap. 28, art. 22 4 24.
25. Omis (prévoit I’entrée en vigueur des dispositions de la présente loi). 2001, chap. 28, art. 25.
26. Omis (édicte le titre abrégé de la présente loi). 2001, chap. 28, art. 26.

Retour au début

English
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Seizure of Criminal Property Act

c.5-46.001
SEIZURE OF CRIMINAL PROPERTY

CHAPTER S-46.001
An Act respecting the Forfeiture of Property Acquired
by or Used in Criminal Activities

PART I
Title and Interpretation

Short title
1 This Act may be cited as The Seizure of Criminal Property Act.

Interpretation
2 In this Act:
(a) "court" means the Court of Queen's Bench;

(b) "criminal organization" means a criminal organization as defined in

the Criminal Code;

(¢) "criminal organization offence" means a criminal organization offence

as defined in the Criminal Code;

(d) "forfeiture order" means an order made pursuant to section 7;

(e) "instrument of unlawful activity" means property that is likely to be

used to engage in unlawful activity that, in turn, would be likely to or is

intended to result in the acquisition of other property or in serious bodily

harm to a person;

(£) "personal property" means personal property as defined in The

Personal Property Security Act, 1993;

(g) "police chief" means:
(i) a chief as defined in The Police Act, 1990; or
(ii) the officer in charge of a detachment for the Royal Canadian
Mounted Police;

and includes a person to whom the person mentioned in subclause (i) or (ii)

has delegated his or her authority;

(h) "prescribed" means prescribed in the regulations;

(i) "prior registered interest" means:
(i) with respect to real property, an interest that was registered against
the property in accordance with The Land Titles Act, 2000 or any former
Land Titles Act before an interest based on an application for forfeiture
was registered pursuant to section 4; and
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(ii) with respect to personal property, a security interest that was
registered against the property in accordance with The Personal Property
Security Act, 1993 or any former Personal Property Security Act before
notice of an application for forfeiture was registered pursuant to
section 5;
(j) "proceeds of unlawful activity" means property acquired directly or
indirectly, in whole or in part, as a result of unlawful activity, whether the
property was acquired before or after the coming into force of this Act;
(k) "property" means real or personal property, and includes any interest
in real or personal property;
(1) "protection order" means an order made pursuant to section 8;
(m) "respondent" means a person named as a respondent in an application
made pursuant to this Act;
(n) "unlawful activity" means an act or omission that is an offence
pursuant to:
(i) an Act of any province or territory of Canada or an Act of the
Parliament of Canada; or
(ii) an Act of a jurisdiction outside Canada, if a similar act or omission
would be an offence pursuant to an Act or an Act of the Parliament of
Canada if it were committed in Saskatchewan.
2005, c.S-46.001, s.2.
PART II
Forfeiture of Property
Application

3(1) A police chief may apply to the court for a forfeiture order if the police chief is
satisfied that property is proceeds of unlawful activity or an instrument of unlawful
activity.
(2) A police chief may apply for a forfeiture order:

(a) with respect to property located anywhere in Saskatchewan; and

(b) in any judicial centre in Saskatchewan, regardless of whether the

property that is the subject of the application is located in that judicial centre.
(3) An application for a forfeiture order must:

(a) describe the property for which the forfeiture order is sought with

sufficient detail to make it readily identifiable; and
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SEIZURE OF CRIMINAL PROPERTY
(b) name the following as respondents:
(i} the owner of the property;
(ii) any person, other than the owner, who is in possession of the
property;
(iii) a person with a prior registered interest in the property;
(iv) any other person known to the police chief to have an interest in the
property.

2005, ¢.5-46.001, s.3.

Notice of application re real property
4 (1) After filing an application for a forfeiture order respecting real property, the
police chief shall apply to the Registrar of Titles to register an interest based on the
application against the affected title, interest or share in the Land Registry.
(2) An application pursuant to subsection (1) must be accompanied by a copy of
the application for a forfeiture order containing the legal description of the land
affected by the order.
(3) After an interest based on an application for a forfeiture order is registered,
the police chief:
(a) may, at any time, apply to the Registrar of Titles to discharge the
registration of the interest; and
(b) shall apply to the Registrar of Titles to discharge the registration of the
interest if the application is dismissed or discontinued.
(4) The registration of an interest may be discharged pursuant to subsection (3)
with respect to:
(a) all of the titles, interests or shares described in the application for a
forfeiture order; or
(b) any portion of the titles, interests or shares described in the application
for a forfeiture order.
(5) Without limiting the generality of section 25, no action lies or shall be
commenced against the police chief for any loss or damage suffered by any person
by reason of:
(a) the registration of an interest pursuant to this section;
(b) the amendment of an interest pursuant to this section;
() the failure of the police chief:
(i) to register an interest pursuant to this section; or
(ii) to discharge an interest pursuant to this section.
2005, ¢.S-46.001, s.4.
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Notice of application re personal property
5(1) After filing an application for a forfeiture order respecting personal property,
the police chief shall register a notice of the application against the property in the
Personal Property Registry.
(2) An application pursuant to subsection (1) must be made by submitting a
financing statement for registration in the Personal Property Registry in accordance
with The Personal Property Security Act, 1993
(3) Part IV of The Personal Property Security Act, 1993 applies, with any
necessary modification, to the registration of a financing statement pursuant to
this section.
(4) The financing statement mentioned in subsection (2) must:
(a) name as the debtor the person who owns or is in possession of the
personal property that is the subject of the application;
(b) name as the secured party the police chief who made the application; and
(c) specify as the collateral the personal property that is the subject of the
application.
(5) If an application for a forfeiture order is dismissed or discontinued, the notice
registered pursuant to subsection (1) must be discharged by the police chief as soon
as is practicable.
2005, c¢.S-46.001, s.5.

Interim order for preservation of property
6(1) On application by the police chief, the court may make one or more of the
following interim orders to preserve property that is the subject of an application
for a forfeiture order made pursuant to this Part:
(a) an order restraining the disposition of the property;
(b) an order for the possession, delivery or safekeeping of the property;
(c) an order appointing a receiver or a receiver and manager for the
property;
(d) any other order for the preservation of the property that the court
considers appropriate.
(2) Unless it clearly would not be in the interests of justice, the court shall make
an order pursuant to subsection (1) if it is satisfied that there are reasonable
grounds to believe that the property is proceeds of unlawful activity or an
instrument of unlawful activity.
(3) An order made pursuant to subsection (1):
(a) may be made without notice; and
(b) may be made for a period not exceeding 10 days.
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(4) If an order pursuant to subsection (1) is made without notice, an application to
extend the order may be made only:
(a) on notice to every party to the application, unless the court is satisfied
that the order ought to be extended without notice to a party because:
(i) that party has been evading service; or
(ii) there are other exceptional circumstances; and
(b) for a further period not exceeding 10 days from the date the extension is
granted.
2005, ¢.S-46.001, s.6.

Forfeiture order
7(1) Subject to section 8, and unless it clearly would not be in the interests of
justice, the court shall make an order forfeiting property to the Crown in right of
Saskatchewan if the court finds that the property is proceeds of unlawful activity or
an instrument of unlawful activity.
(2) If a forfeiture order is made pursuant to subsection (1), the property is
forfeited to the Crown in right of Saskatchewan:
(a) in the case of real property, as of the date a transfer based on the
forfeiture order is registered in the Land Titles Registry; or
(b) in the case of personal property, as of the date a notice of an application
for a forfeiture order is registered in the Personal Property Registry pursuant
to section 5.
(3) Notwithstanding any other Act or law, the Crown in right of Saskatchewan
does not assume, and is not bound by, any covenants or other obligations under a
mortgage or other interest affecting the forfeited property.
2005, ¢.S-46.001, s.7.

Protection order
8(1) If property is found to be proceeds of unlawful activity or an instrument of
unlawful activity, the court shall make an order to protect interests in the property
held by persons entitled to a protection order pursuant to section 9 or 10.
(2) Without limiting the generality of subsection (1), a protection order may:
(a) authorize an application to sever or partition any interest in the property
or require any interest in the property to be sold or otherwise disposed of by
any person;
(b) subject to subsection 7(3), provide that the Crown in right of Saskatchewan
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takes the property subject to the interest of a person;
(c) direct that the proceeds of the sale of the property be applied to any debt
secured by a prior registered interest in the property; or
(d) direct that any other measures be taken that the court considers
necessary to reasonably protect any interest in the property.
2005, c¢.S-46.001, s.8.

http://www.iijcan.org/sk/laws/sta/s-46.001/200604 12/whole.htm] (9 sur 22)2006-11-14 13:46:41




Seizure of Criminal Property Act

c.S5-46.001 SEIZURE OF CRIMINAL PROPERTY

Protected holders of prior registered interests
9(1) The following holders of a prior registered interest in property that is found

to be proceeds of unlawful activity or an instrument of unlawful activity are
entitled to a protection order:
(a) a trust corporation, a loan corporation or a financing corporation licensed
pursuant to The Trust and Loan Corporations Act, 1997;
(b) a bank to which the Bank Act (Canada) applies;
(¢) a credit union incorporated or registered pursuant to The Credit Union
Act, 1998, Credit Union Deposit Guarantee Corporation or Credit Union

Central;
(d) an insurance company licensed pursuant to The Saskatchewan Insurance

Act;
(e) a retail association to which the Cooperative Credit Associations Act

(Canada) applies;
(f) the Crown in right of Canada, the Crown in right of Saskatchewan or a
municipality;
(g) the holder of a right or interest:
(i) mentioned in subsection 47(3) of The Land Titles Act, 2000 or the

relevant provision of any former Land Titles Act respecting similar
subject matter; or
(ii) registered pursuant to The Personal Property Security Act, 1993 or
any former Personal Property Security Act;
(h}) the holder of any other prescribed right or interest;
(i) any class of prescribed persons whose members are similar to the holders
set out in clauses (a) to (e).
(2) If property is found to be proceeds of unlawful activity or an instrument of
unlawful activity, any person who acquired the property or an interest in the

property from a person mentioned in subsection (1) is entitled to a protection order.
2005, c¢.S-46.001, s.9.

Other persons entitled to protection order
10(1) If property is found to be proceeds of unlawful activity, a person who owns

or has an interest in the property is entitled to a protection order if the person

proves:

(a) that the person:
(i) acquired the property or an interest in the property before an

interest was registered pursuant to section 4 or 5, as the case may be;
and
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(ii) did not, directly or indirectly, acquire the property or an interest in
the property as a result of an unlawful activity; or
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(b) that the person:
(1} co-owns the property with another person whose unlawful activity
led to the finding that the property is proceeds of unlawful activity, and
did not know and could not reasonably have known that the co-owner's
interest in the property was acquired as a result of unlawful activity;
(ii) owned or had an interest in the property before the unlawful
activity occurred, and was deprived of the property or the benefit of the
interest in the property as a result of the unlawful activity;
(iii) acquired the property or an interest in the property for fair market
value after the unlawful activity occurred, and did not know and could
not reasonably have known at the time of the acquisition that the
property was proceeds of unlawful activity; or
(iv) acquired the property or an interest in the property from a person
described in subclause (i), (ii) or (iii).
(2) If property is found to be an instrument of unlawful activity, a person who
owns or has an interest in the property is entitled to a protection order if the person
proves that he or she:
(a) acquired the property or an interest in the property before an interest
was registered pursuant to section 4 or 5, as the case may be; and
(b) did all that he or she could reasonably have done in the circumstances to
prevent the property from being used to engage in unlawful activity.
(3) For the purposes of clause (2) (b), and without limiting the generality of that
clause, a person can prevent property from being used to engage in unlawful
activity by actions including:
(a) promptly notifying the appropriate law enforcement agencies whenever
the person knows that the property has been or is likely to be used to engage
in unlawful activity; or
(b} refusing or withdrawing any permission that the person has authority to
give and that the person knows has facilitated or is likely to facilitate the
property's being used to engage in unlawful activity.
2005, c¢.S-46.001, s.10.

Forfeited property to be sold
11(1) Subject to subsection (2), the Crown in right of Saskatchewan shall sell all
property forfeited to it pursuant to this Act, other than cash, in the prescribed
manner .
(2) The Crown in right of Saskatchewan may destroy, donate or otherwise dispose
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of any forfeited property that in its opinion:

(a) has little or no commercial value; or
(b) requires so much repair or improvement that a sale is not commercially
viable.

2005, c©.S-46.001, s.11.
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Distribution of proceeds
12 Subject to any protection order, forfeited property that is cash and the
proceeds of a sale of forfeited property must be distributed in the following order:
(a) to the Crown in right of Saskatchewan to pay any costs incurred in
selling the forfeited property;
(b) to the police chief to reimburse him or her for expenses incurred in
bringing the application for the forfeiture order;
(c) to any other prescribed entity or for any other prescribed purpose.
2005, ¢.S8-46.001, s.12.

PART III
Conduct of Proceedings

Standard of proof
13 Except as otherwise provided in this Act, in an application made pursuant to
this Act, the standard of proof is to be on the balance of probabilities.
2005, ¢.S-46.001, s.13.

Disclosure of interests
14 At the hearing of an application for a forfeiture order made pursuant to
section 3, the police chief must advise the court of all prior registered interests in
the property that is the subject of the application and any other interests in the
property known to the police chief.
2005, ¢.S-46.001, s.14.

Presumption for members of criminal organization
15 In an application for forfeiture of property that is alleged to be proceeds of
unlawful activity, evidence that the property is owned or possessed by any of the
following is admissible in evidence as proof, in the absence of evidence to the
contrary, that the property is proceeds of unlawful activity:
(a) a member of a criminal organization;
(b) a corporation, if a member of a criminal organization is one of its officers
or directors or has a significant ownership interest in it;
(c) a person to whom the property was transferred for consideration that was
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significantly less than fair market value at the time of transfer, if the
transferor was a person described in clause (a) or (b).
2005, ¢.S-46.001, s.15.
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Presumption for instruments of unlawful activity
16 In an application for a forfeiture order respecting property that is alleged to be
an instrument of unlawful activity, evidence that the property was used to engage
in unlawful activity that, in turn, resulted in the acquisition of other property or in
serious bodily harm to a person is admissible in evidence as proof, in the absence of
evidence to the contrary, that the property is an instrument of unlawful activity.
2005, ¢.S-46.001, s.1s6.

Presumption re offences
17 In an application made pursuant to this Act:
(a) there is a rebuttable presumption that a person is a member of a criminal
organization if he or she has been found guilty or convicted of a criminal
organization offence;
(b) evidence that a person was found guilty, convicted or found not
criminally responsible on account of mental disorder with respect to an
offence is admissible in evidence as proof that the person committed the
offence; and
{c) evidence that a person was charged with and acquitted of an offence, or
that such a charge was withdrawn or stayed, is not relevant in making a
finding of fact.
2005, ¢.S-46.001, s.17.

Appeal of order

18 (1) Subject to section 21, an order made pursuant to this Act may only be
appealed to the Court of Appeal:

(a) on a question of law; and

(b) with leave of a judge of the Court of Appeal.
(2) An application for leave to appeal must be made within 14 days after the day
the order of the court is pronounced or within any further time the Court of Appeal
may allow.
(3} A notice of appeal must be served on the parties to the original application
within 14 days after an order has been served.
(4) The police chief is a party to any appeal and is entitled to be heard, by counsel
or otherwise, on the appeal.

2005, c¢.S$-46.001, s.18.
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Decision by Court of Appeal

19(1) On the hearing of an appeal, the Court of Appeal may:

(a) dismiss the appeal;

(b) allow the appeal;

(c) allow the appeal subject to terms;

{(d) vary the order of the court; or

(e) make any other order that the Court of Appeal considers appropriate.
(2) The Court of Appeal may make any order as to costs that the Court of Appeal
considers appropriate.

2005, ¢.S-46.001, s.19.

No further appeal
20 The decision of the Court of Appeal is final and there is no further appeal.
2005, ¢.5-46.001, s.20.

No appeal of forfeiture order
21 There is no appeal of a forfeiture order.
2005, ¢.S-46.001, s.21.

PART IV
General

Other remedies reserved
22 Any rights provided pursuant to this Act are in addition to, and do not
derogate from, the right to commence any other action or proceeding that exists at
common law or pursuant to any other Act.
2005, ¢.S8-46.001, s.22.

Crown acting in place of police chief
23(1) For the purposes of any application made pursuant to this Act, the Crown in
right of Saskatchewan may act in the place of the police chief.
(2) If the Crown in right of Saskatchewan is acting pursuant to subsection (1), all
duties, powers and responsibilities of a police chief as described in this Act apply,
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with any necessary modification, to the actions of the Crown in right of
Saskatchewan.
2005, ¢©.8-46.001, s.23.
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No interest in property
24 In an application made pursuant to this Act, a person cannot claim to have an

interest in property if it would be an offence under the law of Canada or

Saskatchewan for the person to possess the property.
2005, c.S-46.001, s.24.

Immunity
25 No action or proceeding lies or shall be commenced against a police chief, any

member of a police service, a board of police commissioners or the Crown in right of
Saskatchewan if that person is acting pursuant to the authority of this Act or the
regulations, for anything in good faith done, caused or permitted or authorized to
be done, attempted to be done or omitted to be done by that person or by any of
those persons pursuant to or in the exercise or supposed exercise of any power
conferred by this Act or the regulations or in the carrying out or supposed carrying
out of any order made pursuant to this Act or any duty imposed by this Act or the

regulations.
2005, c¢.S5-46.001, s.25.

Regulations
26 The Lieutenant Governor in Council may make regulations:

(a) defining, enlarging or restricting the meaning of any word or expression
used in this Act but not defined in this Act;
(b) for the purposes of clause 9(1) (h), prescribing rights and interests;
(c) for the purposes of clause 9(1) (i), prescribing a class of prescribed
persons;
(d) prescribing the manner in which forfeited property is to be sold by the
Crown in right of Saskatchewan, including authorizing sheriffs to sell
forfeited property on behalf of the Crown in right of Saskatchewan;
(e) respecting the expenses that the Crown in right of Saskatchewan or a
sheriff may claim for selling forfeited property;
(f) respecting the expenses that a police chief may claim for bringing an
application pursuant to this Act;
(g) respecting the process for and legal effect of any registration, amendment
or removal of any interest authorized by this Act in the Land Registry or the

Personal Property Registry;
(h) for the purposes of clause 12(c), prescribing entities to whom or purposes
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for which the proceeds of the forfeited property are to be distributed;
(i) prescribing any matter or thing required or authorized by this Act to be
prescribed in the regulations;
(j) respecting any other matter or thing the Lieutenant Governor in Council
considers necessary to carry out the intent of this Act.

2005, ¢.85-46.001, s.26.
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PART V
Coming into Force

Coming into force
27 This Act comes into force on proclamation.
2005, ¢.S-46.001, s.27.
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Abstract

Purpose — In recent years an emerging global trend of introducing legislation to use civil procedures
against criminal assets can be detected. However, these civil forfeiture models, which exist vary from
jurisdiction to jurisdiction. This paper seeks to identify issues which need to be considered when such
a scheme is being designed and examines the options which have been adopted.

Design/methodology/approach ~ The paper examines the legislative provisions in a number of
jurisdictions setting out the common issues which have arisen and the range of options which have
attempted as potential solutions.
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now have various examples from which to learn but that these models will likely evolve in the face of
litigation and experience as legislatures and policymakers attempt to produce fair but effective
procedures for the civil recovery of criminal proceeds.
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Introduction

In recent years an emerging global trend of introducing legislation to use civil
procedures against criminal assets can be detected. South Africa, Ireland, the UK, Fiji,
the Canadian provinces of Ontario, Alberta, Manitoba, Saskatchewan and British
Columbia, Australia and its individual states, and Antigua and Barbuda have all
introduced such procedures. In addition, the Commonwealth has produced provisions,
which may now serve as a template. However, the models, which exist vary from
jurisdiction to jurisdiction. For those policy makers and legislators who are tasked with
designing a non-conviction based forfeiture system[1], what are the lessons which can
be learnt from other jurisdictions’ experience? This paper seeks to identify issues which
need to be considered when such a scheme is being designed and examines the options
which have been adopted.

Definition of proceeds

A fundamental issue which legislation must address is how it defines the proceeds
sought to be forfeited. The UK model provides that such property must have been
obtained “by or in return for unlawful conduct”[2]. This is not as widely drawn as in
the Irish model which defines proceeds of crime as any property obtained or received
by, or as a result of, or in connection with the commission of an offence[3]. The
Commonwealth model is also wider, providing that proceeds of unlawful activity




means any property or economic advantage derived or realized, directly or indirectly,

Designing a civil

as a result of or in connection with, an unlawful activity, irrespective of the identity of forfeiture system

the offender{4].

In the Australian model property is “proceeds” of an offence if it is wholly or partly
derived or realised, whether directly or indirectly, from the commission of the
offence[5]. The Victorian[6] and South Australian models[7] use similar definitions.

The Ontario model provides that “proceeds of unlawful activity” means property
acquired, directly or indirectly, in whole or in part, as a result of unlawful activity[8].
The Saskatchewan mode] uses an identical definition[9]. The Alberta model is similar,
providing that property acquired by illegal means is a reference to property that has
been acquired or derived directly or indirectly through an illegal act{10].

Some jurisdictions incorporate, in effect, a “predicate offence” approach to civil
forfeiture. The original New South Wales model allowed the civil forfeiture of criminal
proceeds only if they came from drug trafficking crime{11]. However, this approach
was subsequently abandoned and a new model introduced which allowed the forfeiture
of proceeds of serious crime[12]. This approach has also been adopted in the New
Zealand model where tainted property is any property that, in whole or in part, has
been acquired as a result of significant criminal activity or directly or indirectly
derived from significant criminal activity[13]. Significant criminal activity means any
activity engaged in by a person which constitutes offending that consists of one or
more offences punishable by a maximum term of imprisonment of five years or more;
or from which property to a value of $30,000 or more has, directly or indirectly, been
derived[14]. The approach is also evident in the Antiguan and Barbudan model which
provides that ctvil forfeiture is available if the court makes a finding that the defendant
has engaged in money laundering activity[15]. The approach may prove to be a serious
weakness in that it requires plaintiffs to prove that the proceeds came from one type of
crime rather than another.

The US model provides two notable definitions of proceeds. Firstly, in respect of
cases involving illegal goods, illegal services and unlawful activities, proceeds is
defined as property of any kind obtained directly or indirectly as a result of the
commission of the offence giving rise to forfeiture and any property traceable thereto
and is not limited to the net gain or profit realised from the offence[16]. In cases
involving lawful goods or services that are sold or provided in an illegal manner,
proceeds means the amount of money acquired through the illegal transactions
resulting in the forfeiture, less the direct costs incurred in providing the goods or
services. However, such direct costs do not include any part of the overhead expenses
of the entity providing the goods or services or any part of the income taxes paid by the
entity[17].

The South African model has perhaps the widest definition, defining “proceeds of
unlawful activities” as:

... any property or any service, advantage, benefit or reward which was derived, received or
retained, directly or indirectly ... in connection with or as a result of any unlawful activity
carried on by any person[18].

The Antiguan and Barbudan model avoids the issue of defining proceeds and allows
for forfeiture of all interests in property held by a defendant which are subject to a
freezing order at the time that a forfeiture order is made[19].
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When policymakers and legislators reach a decision regarding the definition of
“proceeds” to use in their legislation, it will have a clear impact on the range of property
which is forfeitable. For example, can a regime deal with property, which has been
lawfully obtained, but then retained through unlawful conduct? Although the
definitions have much in common, those which include the words “in connection with”
allow for the most robust application of civil forfeiture.

Proceeds of foreign crimes

Legislation should indicate whether proceeds of crimes which are committed outside
the jurisdiction are subject to it. The UK model provides that proceeds of conduct
which occurs in a country outside the UK and is unlawful under the criminal law of
that country and, if it had occurred in a part of the UK, would have been unlawful
under UK criminal law, are recoverable. This is a dual criminality provision. (It would,
of course, be a very strong step to seek to adopt a single criminality test and deprive a
person of property, which had been lawfully obtained in the jurisdiction where it was
acquired.) The Manitoba model has a similar dual criminality provision, providing that
proceeds of an activity that is an offence under an Act of Canada, Manitoba or another
Canadian province or territory or an Act of a jurisdiction outside Canada, if the activity
would be an offence under an Act of Canada or Manitoba if it were committed in
Manitoba are forfeitable[20]. Other jurisdictions which have adopted a dual criminality
provision are Ontario[21] and Saskatchewan[22). The Commonwealth model provides
likewise[23].

Some jurisdictions have adopted a modified dual criminality mechanism. The US
model contains a dual criminality test but combines this with a list-based approach,
providing that proceeds obtained directly or indirectly from an offence against a
foreign nation are subject to forfeiture. However, there are limitations on the offences
which apply. Firstly, the offence must fall into one of the categories of foreign crimes
listed as specified unlawful activity[24}; secondly, it must be punishable in the foreign
state by death or imprisonment for more than one year; and, thirdly, the conduct must
be punishable in the USA by imprisonment for a term of more than one year if the act
or activity constituting the offence had occurred there[25]. The British Columbian
model provides a dual criminality test for unlawful activity but provides that acts
under a particular foreign enactment or under enactments of a particular foreign
jurisdiction may be prescribed as not falling within the definition of unlawful
activity[26]. The government, therefore, maintains control over the proceeds of which
foreign crimes are forfeitable in British Columbia.

The Alberta model provides that property acquired by illegal means refers to
property that has been acquired or derived directly or indirectly through an illegal act.
However, illegal act is defined as meaning anything done in contravention of the
Canadian Criminal Code or anything done or carried out in contravention of an
enactment of Alberta[27]. The effect of this is that proceeds of foreign crimes are
incapable of being forfeited under the Alberta model.

The Irish model was silent on the issue of foreign proceeds. The High Court held in
DPP v. Hollman[28] that the Act applied to criminal proceeds even if the crime was
committed outside Ireland, notwithstanding the failure of the legislation explicitly to
say so. Subsequently, however, the Supreme Court held in McK v. D[29] that the
purpose of the legislation was to confiscate property acquired with or representing the




proceeds of crime committed in Ireland. Since, the legislation contained no indication of
any broader objective, the Supreme Court held that it did not, therefore, apply to
proceeds of foreign crimes. As a result of this decision the Irish parliament amended
their legislation so as to apply to foreign criminal proceeds where a dual criminality
test was satisfied[30]. This experience demonstrates a difficulty the authorities may
face, namely that respondents defend cases on the basis that the property at issue is
derived from foreign rather than domestic crime.

Identifying particular crimes

A crucial issue which the legislation must provide for is how underlying criminality is
required to be proved. It will be rare that evidence will be available to link the proceeds
directly to a particular offence, otherwise a criminal prosecution would have been
brought.

The Australian model provides that a forfeiture order may be made if the court is
satisfied that property is proceeds of one or more indictable offences even though there
is no finding “as to the commission of a particular offence” but instead “can be based
on a finding that some serious offence or other was committed”[31]. The Antiguan and
Barbudan model uses a similar formula, providing that a finding by the court need not
be based on a finding as to commission of a particular offence and can be based on a
finding that “some offence or other constituting a money laundering activity” was
committed[32). The Commonwealth model states that, for greater certainty, the court
need not be satisfied that the property was acquired in connection to any particular
unlawful activity[33].

The UK model also makes it clear that property obtained through unlawful conduct
does not have to be linked to a specific offence. The UK Act provides that, in deciding
whether any property was obtained through unlawful conduct, it is not necessary to
show that the conduct was of a particular kind if it is shown that the property was
obtained through conduct of one of a number of kinds, each of which would have been
unlawful conduct[34]. However, it does appear necessary to show at least one kind of
particular unlawful conduct. Hence, a difficulty may arise if a particular range of
criminal offences cannot be identified.

If the legislation does not clarify the position regarding linkage, then unfortunate
results may occur. The Supreme Court of Western Australia held that, in order to
obtain a freezing order, it was necessary to adduce evidence giving rise to a reasonable
suspicion that the relevant property represented the proceeds of, or had been used in,
an identifiable confiscation offence[35]. This clearly makes the task of the investigator
much more difficult. In order to be workable, legislation must ensure that the linkage
between property and specific, individual crimes does not require to be proved.

Retrospectivity

The legislation should clarify whether or not proceeds of crimes which were committed
before the legislation came into force are forfeitable. While retrospective legislation has
been described as “generally unjust”[36], it must be emphasised that, arguably, there
has never been a legal right to possess the proceeds of crime. There are a number of
different positions concerning retrospectivity. The model in a given jurisdiction will
depend on what its forfeiture legislation provides about proceedings being instituted in
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respect of property obtained before the legislation came into force, and on whether
there is a general statute of limitations on civil proceedings.

A number of models provide for full retrospectivity, some focusing on when the
property was obtained, others on the date of the activity which gave rise to the
property. In the Manitoba model, proceeds of unlawful activity includes property
acquired regardless of whether the property was acquired before or after the coming
into force of the Act[37] and there is no limitation period for an application under the
Act[38]. The Irish model allows forfeiture of proceeds of crime obtained at any time,
whether before or after the passing of the legislation[39]. The Irish courts have held
that the statute of limitations legislation has no application to Irish civil forfeiture
proceedings, nor does it infringe the article of the constitution which provides that acts
shall not be declared to be infringements of the law which were not so at the time of
their commission[40]. The Australian model applies in relation to proceeds of an
offence whether the offence occurred before or after the commencement of the
legislation[41]. The Western Australian model allows for retrospectivity by applying
the legislation to a person’s unexplained wealth whether any property, service,
advantage or benefit that is a constituent of the person’s wealth was acquired before or
after the commencement of the legislation[42). The Northern Territory model is
similar{43]. The Saskatchewan model provides that “proceeds of unlawful activity”
includes property regardless of whether the property was acquired before or after the
coming into force of the legislation[44]. The Commonwealth model provides that
proceeds of unlawful activity includes property irrespective of whether the activity
giving rise to it was committed before or after the commencement of the legislation[45].

The UK model provides for limited retrospectivity. The legislation states that, for
the purpose of deciding whether or not property was recoverable at any time (including
times before commencement), it is to be assumed that it was in force at that and any
other relevant time[46]. However, the legislation contains a limitation period which
prevents the recovery of property if it derived from a crime committed more than 12
years before[47]. The effect is that civil recovery proceedings must be brought within
12 years from the date when the Director’s cause of action accrued, that is, the date at
which the original property was obtained through unlawful conduct.

The Ontarian model also provides for limited retrospectivity, but for a longer
period. It provides that “proceeds of unlawful activity” includes property regardless of
whether it was acquired before or after the Act came into force[48]. However,
proceedings may not be commenced after the 15th anniversary of the date proceeds of
unlawful activity were first acquired as a result of the unlawful activity that is
alleged[49].

Alternatively, limited retrospectivity may be for a shorter period. The British
Columbian model provides for retrospective application over a period of ten years[50].
The New Zealand model provides a limitation period of seven years for a profit
forfeiture order[51). The Antiguan and Barbudan model sets an even shorter limitation
period, namely six years[52]. Jurisdictions may insert a limitation period as a political
compromise during the passage of legislation.

The South African experience demonstrates that silence on this issue can cause
difficulties. In National Director of Public Prosecutions of South Africa v. Carolus and
Others[53] the court held that it was an important legal rule that no statute was to be
construed as having retrospective operation unless the legislature clearly intended the




statute to have that effect. Since, Parliament had not included a “whether before or after
the commencement of this Act” formula, the court was not prepared to import a
retrospective intention. Following this decision, the definition of proceeds of unlawful
activities was amended to include property derived at any time before or after the
commencement of the legislation[54]. This was reinforced by an additional provision
which said that nothing in the legislation or in any other law should be construed so as
to exclude the application of civil forfeiture on account of the fact that the unlawful
activity occurred, or the proceeds were derived, before the commencement of the
legislation[55).

Proceeds of criminal notoriety

An issue increasingly considered is whether to incorporate a power into civil forfeiture
systems to institute proceedings to deprive persons of proceeds derived from the
commercial exploitation of their notoriety from having committed criminal
offences[56]. Such a provision is increasingly deemed necessary in a world where
hair and fingernail clippings from a killer have been auctioned on the internet and
Jeffrey Dahmer sold his infamous refrigerator for $400,000 (The Boston Globe, 2001).

Under the Australian model, the Director of Public Prosecutions may apply for a
literary proceeds order where an indictable offence or a foreign indictable offence has
been committed. Such orders require payments to the government of amounts based on
the proceeds that a person has derived from the commercial exploitation of his
notoriety resulting, directly or indirectly, from the offence. This commercial
exploitation may be by any means, including publishing material in written or
electronic form; any use of media from which visual images, words or sounds can be
produced; or any live entertainment, representation or interview. The court may
include in a literary proceeds order future amounts in relation to benefits that the
person may derive if the court is satisfied that the person will derive them. In deciding
whether to make a literary proceeds order, the court must take into account the nature
and purpose of the product or activity from which the literary proceeds were derived;
whether supplying the product or carrying out the activity was in the public interest;
the social, cultural or educational value of the product or activity; the seriousness of the
offence to which the product or activity relates; how long ago the offence was
committed; and such other matters as it thinks fit. The model, therefore, allows the
widest possible judicial discretion in considering whether to make such an order. The
South Australian model contains a similar scheme for recovering the proceeds of
criminal notoriety[57] and the Australian Capital Territory[58] model contains a widely
drafted mechanism for recovering “artistic profits”[59).

The Ontarian model deals with “contracts for recounting crime”, defined as
contracts under which money is to be paid to a person convicted of, or charged with, a
crime for the use of his recollections that relate to the crime, including the use of those
recollections in a publication, interview or appearance, or for the use of documents or
other things that relate to the crime and that have at any time been in the possession of
the convicted person[60]. Parties to contracts for recounting crime must give written
notice to the Attorney General so that the Attorney General can seek a forfeiture order
in respect of the proceeds[61].

US legislation concerned with such proceeds is often referred to as “Son of Sam”
legislation, named after the 1970s New York case of David Berkowitz who killed six
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young women and left a note signed “the Son of Sam”. When arrested, it was feared
that Berkowitz would have opportunities to sell his story (New York Times, 1987) and a
statute was enacted which provided a means of depriving persons of literary proceeds
of crime[62)]. This provided that any legal entity which knowingly contracted for the
thoughts, feelings, opinions or emotions regarding a crime by any person charged with
or convicted of the crime must give written notice to the Crime Victims Board. The
board was obliged to maintain proceeds from such contracts in an escrow account and
distribute them to any victims who were successful in a civil action against the
criminal within five years. The legislation was successfully constitutionally challenged
in Simon & Schuster Inc. v. New York State Crime Victims Board[63). A significant
number of US states attempted to reform their laws so as to survive constitutional
challenge. However, this second generation of Son of Sam laws have also been
generally unsuccessful against literary proceeds. For example, the California Supreme
Court struck down that state’s legislation as unconstitutional in Keenan v. Superior
Courf{64]. A more successful approach has been the direct application of civil forfeiture
legislation. Sammy Gravano, a former member of the Gambino organised crime family,
had engaged in drug trafficking after having testified at the trial of John Gotti. Arizona
filed a civil forfeiture complaint under the Arizona Racketeering Act rather than under
its Son of Sam law. The application was aimed at all assets which had resulted from
Gravano’s racketeering activities, including his rights to royalties in connection with
the publication of a book: Underboss — Sammy the Bull Gravano’s Story of Life in the
Mafia. The Arizona Court of Appeals held in Arizonav. Salvatore Gravano[65] that the
forfeiture legislation applied based on the existence of a causal connection between the
racketeering conduct and the proceeds. The causal connection existed because it was
the storyteller’s notoriety from racketeering which made the story marketable.

While the inclusion of the proceeds of criminal notoriety in a civil forfeiture regime
may appear to be an unnecessary luxury, it is nevertheless an issue worth
consideration.

Tracing, following and mixing

Civil forfeiture legislation must, in order to be effective, be capable of dealing with
proceeds of crime which have been transferred to other people, been changed in form,
or been mixed with other property as part of the money laundering process[66).

The UK model allows for the recovery of property which represents recoverable
property[67]). Hence, the sale proceeds of stolen jewellery are recoverable. It also allows
for the following of property into the hands of another person along, potentially, a
chain of transactions[68] and allows for recoverable property to be recovered despite
the fact that it may have been mixed with other, legitimate property. This enables
courts to deal with, for example, stolen money which has been paid into a bank
account|[69].

The South Australian model deals with this issue by providing that property
remains proceeds of an offence or an instrument of an offence even if it has been
credited to an account, disposed of, or otherwise dealt with{70]. The legislation contains
a concept of “effective control”. This provides that, if property is initially owned by a
person and, within six years of an application for a restraining or confiscation order
being made, is transferred to another person without sufficient consideration, then the
property is taken still to be under the effective control of the first person. It also




provides that, in determining whether or not property is subject to the effective control
of a person, regard may be had to family, domestic and business relationships between
persons having an interest in the property[71]. The Commonwealth model provides
that a forfeiture order may contain provisions respecting who is the effective owner of
property held by a body corporate or in trust{72].

The New Zealand model provides that, if any restrained property is converted into
another form during the time that it is restrained property, the property in its converted
form is restrained property for the purposes of the restraining order and any forfeiture
order made in relation to that property[73].

The US model, when defining forfeitable property, frequently also includes
“property traceable to such property” or “property which represents or is traceable to”
such property[74].

The Commonwealth model deals with this issue by including, on a proportional
basis, property into which any property derived or realized directly or indirectly from
the offence was later successively converted, transformed or intermingled, as well as
income, capital or other economic gains derived or realized from such property at any
time since the unlawful activity[75]. The Fijian model utilizes a similar formula[76)].

Standard of proof

Civil forfeiture systems are designed to ensure that respondents cannot argue that the
central issue (whether the property is criminal proceeds) ought properly to be proved to
the criminal standard of proof. Most models, therefore, provide that the standard of
proof in such proceedings is the balance of probabilities. This is so of the UK[77],
Irish[78], Australian[79], ACT[80], Northern Territories[81], New Zealand[82],
Fijian[83], Ontarian[84], Manitoban[85), Albertan[86], Saskatchewan[87],
South African[88], British Columbian[89], Antiguan and Barbudan[90] and
Commonwealth[91] models.

Rebuttable presumptions
A number of jurisdictions provide for rebuttable presumptions in their civil forfeiture
regimes. The most radical presumption is contained in the Western Australian model
which provides that any property, service, advantage or benefit that is a constituent of
the respondent’s wealth is presumed not to have been lawfully acquired unless the
respondent establishes the contrary[92). When the court makes an unexplained wealth
declaration, the respondent is liable to pay to the state an amount equal to the amount
specified in the declaration as the assessed value of the respondent’s unexplained
wealth. The northern territory model contains a similar rebuttable presumption{93].
A limited rebuttable presumption is available under the Manitoba model in respect
of members of criminal gangs. In an application for forfeiture of property which is
alleged to be proceeds of unlawful activity, proof that the property is owned or
possessed by a specified person is proof, in the absence of evidence to the contrary, that
the property is proceeds of unlawful activity. The specified persons are, firstly, a
member of a criminal organization; secondly, a corporation, if a member of a criminal
organization is one of its officers or directors or has a significant ownership interest in
it; and thirdly, a person to whom it was transferred for consideration that was
significantly less than the fair market value at the time of transfer, if the transferor was
a person or corporation described above[94]. There is a further rebuttable presumption
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that a person is a member of a criminal organization if he or she has been found guilty
or convicted of a criminal organization offence under the Canadian Criminal Code. A
similar limited presumption is available under the Saskatchewan model[95].

The British Columbian model provides that proof that a person has participated in
an unlawful activity that resulted in, or was likely to have resulted in, the person
receiving a financial benefit and subsequently acquiring property or an increase in the
value of property is proof, in the absence of evidence to the contrary, that the same was
obtained as a result of unlawful activity[96].

In the Antiguan and Barbudan model, if evidence is given that the value of the
respondent’s property after money laundering activity exceeded the value of his
property before the activity, the court must treat the excess as money laundering
proceeds except to the extend that it is satisfied the excess was due to causes unrelated
to the money laundering activity[97].

The effect of a presumption is to require less evidence than would otherwise be
necessary or to make it unnecessary to call any evidence at all. It thus assists the party
who bears the burden of proof[98]. The underlying thinking behind presumptions in
civil forfeiture proceedings is that it is significantly easier for a person to establish that
his property was lawfully acquired, or not acquired directly or indirectly from the
commission of an offence, than it is for the authorities to establish the contrary.

The Irish meodel, while not including a rebuttable presumption, provides an
alternative mechanism for giving evidential assistance to the authorities. The Irish
legislation allows for a statement of belief by a police officer that the respondent is in
possession or control of specified property and that the property constitutes, directly or
indirectly, proceeds of crime, that the respondent is in possession of or control of
specified property and that the property was acquired, in whole or in part, with or in
connection with property that, directly or indirectly, constitutes proceeds of crime
property is proceeds of crime shall be evidence of that matter[99]. The court must,
however, be satisfied that there are reasonable grounds for the belief. In G v. Criminal
Assets Bureau[100] the court held that such evidence is not conclusive and is open to
challenge by a respondent. The court also said that courts should be slow to make
orders on the basis of such belief evidence without other corroborating evidence.

The Albertan model uses the mechanism of the burden of proof to achieve not
dissimilar results. The onus is on the authorities at a property disposal hearing to
establish that the restrained property has been acquired by illegal means. However, the
onus is on a respondent to establish, with respect to the restrained property, firstly, the
nature and extent of his claim to any interest in the property; secondly, that he has not
been involved in the commission of the illegal act in respect of which the property was
restrained, and thirdly, where the property had been acquired by illegal means and
subsequent to the acquisition of the property by illegal means the property was
acquired by him, that he did not know and would not reasonably be expected to know
that the property had been acquired by illegal means{101].

Freezing assets

Civil forfeiture legislation must provide for the freezing of assets. Most jurisdictions
allow for a court order to be obtained in an ex parte application so that the respondent
cannot dissipate assets before the order is granted and served. Nevertheless, a number
of issues arise in respect of asset freezing orders.




Firstly, what evidential threshold should the authorities be required to meet in order
to obtain an asset freezing order ? In the UK, the court must grant an interim receiving
order or a property freezing order if satisfied that there is “a good arguable case” that
the property is recoverable{102]. A “good arguable case” has been described as “one
which is more than barely capable of serious argument, but not necessarily one which
the judge considers would have a better than 50 per cent chance of success”[103]. The
courts have also commented that:

...it is not enough to show an arguable case, namely one which a competent advocate can get
on its feet. Something markedly better than that is required, even if it cannot be said with
confidence that the Plaintiff is more likely to be right than wrong{104).

A more common evidential threshold is that of “reasonable cause to believe”. The
Manitoban model provides that the court must, unless it would clearly not be in the
interests of justice, make a freezing order if it is satisfied that there are reasonable
grounds to believe that the property is proceeds of unlawful activity[105]. The South
African model similarly provides that a preservation of property order may be granted
if there are reasonable grounds to believe that the property is the proceeds of unlawful
activities[106]. The Ontarian[107], Albertan[108], Saskatchewan[109], New
Zealand[110] and British Columbian[111] models each provide for asset freezing on
an evidential threshold of “reasonable grounds to believe”.

The level at which the evidential threshold is set for the freezing of assets in an asset
forfeiture system is a crucial issue. If it is set too high, the state agency tasked with
such investigations may struggle to obtain asset freezing orders. If it is set too low, this
may amount to inappropriate interference with the defendant’s right to peaceful
enjoyment of his possessions. In this context jurisdictions ought to ask whether
“reasonable cause to suspect” is an appropriate evidential threshold. The
Commonwealth model suggests alternative options of the reasonable cause to
believe and reasonable cause to suspect{112]. The South Australian model provides
that a court must make a restraining order if satisfied that there are reasonable
grounds to suspect that the property is the proceeds of a serious offence[113]. The
Antiguan and Barbudan model also allows for a lower threshold, providing that, where
a person is suspected of having engaged in money laundering activity, the court may
make a freezing order in respect of property in which there is a reasonable suspicion he
has an interest{114].

Secondly, what investigative powers should exist after the point at which assets are
frozen by the court? Under the UK model a property freezing order may be obtained
and, following this order, investigative orders may still be obtained. When the evidence
is sufficient to prove that there is a reasonable cause to believe that the assets are
derived from criminal conduct, while that will be sufficient to obtain an asset freezing
order, it must not be considered that that is the end of the investigation. The authorities
will require to continue the investigation in order to gather evidence so as to be able to
satisfy the court on the balance of probabilities on the central issue. This suggests a
continuing need to be able to seek court orders to gather evidence.

Thirdly, how long should a freezing order last? There are a number of jurisdictions
which limit the lifespan of an asset freezing order unless proceedings for a forfeiture
order are commenced. The South African model provides that a preservation of
property order expires 90 days after the date on which notice of the making of the order
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is published unless an application for a forfeiture order is laid[115). Under the Irish
model an interim order freezing assets may be obtained which lapses after 21 days
unless an application for the making of an interlocutory order in respect of any of the
property concerned is brought during that period[116]. In the Albertan model the court
must set a date, not later than 45 days from the day of the granting of the freezing
order, on which the court is to commence a property disposal hearing{117]. The
Commonwealth model provides for alternatives of 21 or 90 days after which a
restraining order expires, unless an application for a forfeiture order has been
made[118]. The New Zealand model provides that a restraining order granted as a
result of an application made without notice (restraining order A) ceases to be in force
after seven days. However, if, before restraining order A expires, an application is
made with notice for a restraining order (restraining order B) in relation to the property
to which restraining order A relates, restraining order A continues in force until the
application for restraining order B is finally disposed of. If an application is made for
restraining order B, the applicant must prosecute the application with all due diligence,
and if the applicant does not do so, the court may, on the application of any party to the
proceedings, order that the proceedings be struck out{119]. A different solution to the
issue of how long an order should last is found in the South Australian model. In
addition to a restraining order, the legislation also creates a freezing order, which can
be obtained under an urgency procedure and which, once obtained, ceases to be in force
on the making of a restraining order in respect of the money in the account or the
expiration of 72 hours after the time at which the freezing order took effect, whichever
occurs first[120].

The issue is that the authorities require time to be able to investigate the property
and, if the freezing order only exists for a limited period, it may be discharged before
the investigation is completed, with the result that the owner has an opportunity to
dissipate them. On the other hand, this public interest must be balanced against the
right of the defendant that any forfeiture proceedings commence within a reasonable
time. Given that particularly complex investigations may not be capable of being
concluded within statutory time limits, a more appropriate mechanism may be to allow
the lifespan of the freezing order to be determined by judicial discretion.

Receivers
Simply granting an asset freezing order prohibiting the disposal of property may not,
in itself, be a sufficiently effective measure. Accordingly, many jurisdictions provide
for the appointment of a receiver (although a different term is used to describe the role
in some models). The primary function of a receiver is to secure the detention, custody
or preservation of the relevant property. This is essentially a management role in
respect of the disputed property, pending a full court hearing. The authorities are likely
to seek the appointment of a receiver where they believe the respondent cannot be
trusted not to dissipate his property. This will particularly be the case where there is a
cash business. Jurisdictions which permit such receivers include the UK[121] South
Africa[122] Ireland[123] South Australia[124] Alberta[125] Manitoba[126] and British
Columbiaf127].

The UK model is unique in that its receivers have not only a management function
but also an investigative function. This function is to take an active role, on behalf of
the court, in establishing whether or not the property to which the interim receiving



order applies is derived from unlawful conduct. The receiver is also responsible for
reporting as to whether there is any other recoverable property in relation to the same
unlawful conduct and, if so, who holds it. The receiver is, in effect, a court-appointed
expert witness. The costs of the interim receiver’s investigation, which are often
substantial, are met by the Assets Recovery Agency and this model of receivership is,
therefore, only realistic in jurisdictions which are willing to fund their authorities
appropriately.

Legal expenses

Where a person’s assets have been frozen by court order, legal assistance must be
available to the property owner so that he can defend the proceedings against his
property. Two principal options are possible. Firstly, there may be provision of public
legal assistance by the state. Secondly, the respondent may be permitted to pay his
legal fees from the frozen assets.

The first option is employed in the Irish model. Although the Court may make such
orders as it considers appropriate in relation to any of the frozen property if it considers
it essential to enable the respondent to discharge reasonable legal expenses in relation
to the civil forfeiture proceedings, the usual approach in Ireland is to have resort to an
ad hoc legal aid scheme[128]. The effect of this is that the value of the property is not
reduced by the need to pay legal expenses.

The second option has been more commonly employed. The South African model,
while it allows frozen assets to be used to pay legal expenses, attempts to limit the
amount paid from frozen assets on legal expenses in four ways. Firstly, it provides that
a court shall not make provision for such expenses unless it is satisfied that the person
cannot meet the expenses out of unfrozen property. Secondly, it requires the
respondent first to have disclosed all his interests in the property under oath and to
have submitted to the court a sworn and full statement of all his assets and liabilities.
Thirdly, it provides that legal expenses are not to be met out of frozen property in a
way which exceeds any prescribed maximum allowable cost for that service. Fourthly,
it allows the National Director of Public Prosecutions{129] or a curator bonis may apply
for the legal expenses to be taxed{130]. The Ontarian model similarly provides that a
person who claims an interest in frozen property may apply for an order directing that
reasonable legal expenses be paid out of the property[131]. Again, however, there are a
number of safeguards to try to limit the amount of frozen assets spent on legal
expenses. The court may make an order for legal expenses only if it finds, firstly, that
the applicant has disclosed all interests in property held by the moving party; secondly,
that he has disclosed all other interests in property that, in the opinion of the court,
other persons associated with the moving party should reasonably be expected to
contribute to the payment of the legal expenses; and, thirdly, that the interests in
unfrozen property are not sufficient to cover the legal expenses sought{132].

The UK model originally provided that frozen funds could not be used for the
purpose of enabling someone to meet any legal expenses incurred in respect of civil
recovery proceedings[133]. The intention was that if respondents had insufficient
means they would be able to apply to the Community Legal Service scheme to meet
their legal costs[134]. It was believed that this would ensure that respondents were
properly represented, without unnecessarily dissipating property that the court might
subsequently decide was recoverable. The model, therefore, sought to ensure that there
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was a reasonable balance between the interests of recovering property, which had been
obtained through unlawful conduct and the interests of persons whose property was
affected by the order. However, the UK experience was that legal aid was often
unavailable thus preventing cases from proceeding. So the scheme was amended to
allow legal expenses to be made from frozen assets in controlled circumstances[135].

Extra-territoriality

The legislation should clarify whether or not it applies to property held outside the
jurisdiction, There are three options. The first of these is to limit the application of the
scheme to property within the jurisdiction. Under the Manitoban model, police may
apply for a forfeiture order with respect to property located anywhere in
Manitoba[136). The British Columbian model similarly applies only with respect to
property or an interest in property in British Columbia[137]. The weakness inherent in
this option is that respondents may attempt to defeat its operation by the retention of
considerable funds outside the territorial jurisdiction of the court.

The second option is to permit application to property located overseas. The UK
model specifically applies to property “wherever situated”[138]. The South Australian
legislation applies to “property within or outside the state”[139] The Western
Australian model applies to property in Western Australia and to the fullest extent of
the capacity of the Parliament to make laws with respect to property outside the State,
to property outside Western Australia[140]. The New Zealand model provides that
property means real or personal property of any description, whether situated in New
Zealand or elsewhere[141]. The Fijian model provides that property includes property
“whether located in Fiji or elsewhere’[142]. The Commonwealth model provides for
forfeiture orders which affect property “inside or outside” the state[143].

Such provisions beg the question, how do they operate? The key lies in the i
personam jurisdiction of the court. An individual who is before the jurisdiction of the
court may be required to bring overseas funds within the territorial jurisdiction of the
court. Failure to do so can result in sanctions. The weakness inherent in this option is
that a defendant may refuse to repatriate funds. If the funds are substantial he may
choose to suffer any sanction the court imposes rather than face the potential loss.

A third option is contained in the US model which provides that whenever property
subject to forfeiture under US law is located in a foreign country, civil forfeiture
proceedings may be brought in the US District Court for the District of Columbia[144].
This appears the same as other models which allow for extra territorial application.
However, given the purer i rem jurisdiction of the US model, and the lack of i
personam jurisdiction in US civil forfeiture law, it is dependent on the cooperation of
foreign governments for any effectiveness (Cassella, 2001; Linn, 2004).

The USA has also adopted a radical fourth option. If the authorities can
demonstrate that criminal proceeds were deposited into an account at a foreign bank,
they may take forfeiture action against the equivalent amount of money that is found
in any correspondent account of the foreign bank that is located in the USA. The
authorities are not required to establish that the funds in the correspondent account are
directly traceable to the criminal proceeds[145). The idea behind this provision is that
the bank will then debit the customer’s account in the foreign jurisdiction, thus
recompensing the bank and depriving the customer of the funds that have been
forfeited. The bank has no legal right to contest the forfeiture of funds in its



correspondent account; rather only the customer who deposited the funds into the
foreign bank has legal standing to contest the US forfeiture. This legislative option is
only likely to be available to jurisdictions with significant economic power.

Civil or criminal classification

The purpose of introducing civil forfeiture legislation is to enable the state to deal with
criminal proceeds in the possession of those who are not amenable under criminal
processes. It is, therefore, essential that the regime is designed in such a way as
proceedings prove capable of being classified as civil. The legislation usually
addresses this issue, in part, by providing that the proceedings are civil not criminal
proceedings, although other features of system design will usually be relevant
(Kennedy, 2004).

The New Zealand model specifically provides that proceedings for a restraining
order, an assets forfeiture order or a profit forfeiture order are civil proceedings[146].
However, some models go further. The South African model specifies that civil
forfeiture proceedings are civil proceedings not criminal, and that the rules of evidence
applicable in civil proceedings apply to such proceedings[147). The Australian model
provides that rules of construction applicable only in relation to the criminal law do not
apply, that the rules of evidence applicable in civil proceedings do apply, and that those
applicable only in criminal proceedings do not apply to the proceedings[148]. The
South Australian model provides that proceedings for a freezing order, a restraining
order or a confiscation order are civil proceedings and that the rules of construction
applicable only in relation to the criminal law do not apply; and the rules of evidence
applicable in civil proceedings apply to the proceedings[149]. The Albertan model
provides that the rules and procedure that apply to civil matters apply to a civil
forfeiture action[150].

The UK model is silent on the classification of its civil recovery proceedings, leaving
this issue to be inferred rather than stated explicitly. The UK courts have nevertheless
concluded that its civil recovery regime should be classified as civil proceedings for
both domestic and ECHR purposes[151]. The Irish model of asset forfeiture was
similarly silent on its face as to the issue of classification but proceedings were
classified by the Irish courts as civil[152]. The issue has also been litigated in the
USA[153] where a similar decision was reached.

Investigative powers

Power to obtain investigative orders is an essential part of any civil forfeiture scheme.
Some court orders are common to most jurisdictions. In particular this is true of
Production Orders[154] and Search and Seizure Warrants[155]. Other orders are less
common. These include, firstly, customer information orders which require financial
institutions to reveal whether a particular individual holds an account[156] and,
secondly, account monitoring orders which require institutions to provide ongoing
information regarding transactions on an account[157].

Legislation should give particular consideration to compulsory questioning powers.
The Australian model provides for examination orders[158] An examination notice
may specify a time and place for the examination[159] which may take place by
videolink or telephone for reasons of convenience or expenses[160). Failure to attend an
examination is a criminal offence[161] as is failing to answer questions or produce
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required documents[162]. In a similar vein, the UK model allows for disclosure orders,
which provide for compulsory questioning or document production. In the Irish model
compulsory questioning is limited to matters concerning trusts[163].

The UK model provides an additional power for investigations in Northern Ireland,
requiring any solicitor to furnish specified information to the investigator within a
specified time and in a specified manner{164). The information which can be specified
is whether, at any time during a particular period, the person was a client of the
solicitor in respect of any land, trusts, bank accounts or investments. Where the person
was a client, the solicitor must furnish particular information including the client’s full
name; his most recent and all known previous addresses; his date of birth; other
evidence of identity and details of any transaction relating to any matter in which the
specified person was a client of the solicitor. They are, effectively, customer
information orders applicable to solicitors.

The Irish model provides that the court may direct the respondent to file an affidavit
in the specifying the property of which he possesses or controls together with his
income, and the sources of that income, of the respondent during any period covering
the previous ten years[165].

Domestic information gateways

Information is the raw material from which successful asset forfeiture cases are built
and legislation may, therefore, need to ensure that investigators have lawful access to
such information. Should investigators, however, be required to obtain every piece of
necessary information by means of court orders? An alternative means of obtaining
information is through information “gateways”. The UK model provides that
information held by certain public bodies may be disclosed to the director for the
purpose of the director’s functions[166). While the Act provides a limited list of such
bodies, there is also a mechanism whereby other bodies may be designated by
statutory instrument{167].

The Ontarian model provides that the Attorney General may collect personal
information for the purposes of determining whether a civil forfeiture proceeding
should be commenced to conduct a proceeding under the legislation or to enforce an
order made under the legislation[168]. The Attorney General must disclose collected
information to a law enforcement agency if he is of the opinion that the disclosure
would assist in the administration or enforcement of the law, would be in the public
interest and would not be contrary to the interests of justice. The legislation also
provides an obligation to disclose information to a reviewing authority despite any
confidentiality provision in any other legislation. Under this a person who has
knowledge of information that he believes would be useful for a civil forfeiture purpose
must disclose it to the reviewing authority if certain criteria are met.

The British Columbian model provides that the director responsible for conducting
civil forfeiture proceedings may enter into information-sharing agreements that are
reasonably required in order to exercise his powers or perform his functions or duties.
These include both public bodies within the province and those in jurisdictions outside
Canada. Those domestic public bodies which have custody or control of information to
which the director is entitled must, on request, disclose that information to the
director{169].




The Irish model provides for information flows in relation to tax information,
allowing that if, having regard to information obtained from the Criminal Assets
Bureau or otherwise, the revenue commissioners have reasonable grounds for
suspecting that a person may have derived profits or gains from an unlawful source or
activity, and for forming the opinion that information in their possession is likely to be
of value to any investigation of the bureau and that it is in the public interest that
access to the information should be given, then, the revenue commissioners shall,
notwithstanding any obligation as to secrecy or other restriction upon disclosure of
information imposed by or under any statute or otherwise, provide access to, such
information to a relevant person[170].

The South African model provides that the NDPP may request any person
employed in or associated with a government department or statutory body to furnish
him with all information that may reasonably be required for any investigation and
such a person shall, notwithstanding anything in any law prohibiting him from
disclosing any information must furnish the NDPP therewith[171]. The South African
model also provides for the sharing of tax information in that, notwithstanding the
secrecy provisions in tax legislation, the Commissioner of the Revenue Services must
be notified of civil forfeiture investigations with a view to mutual cooperation and the
sharing of information[172].

International information gateways

Given the propensity of respondents to move criminal assets between jurisdictions,
civil forfeiture systems need to enable the authorities to obtain information from
abroad. Some models include features to facilitate this.

Firstly, both the UK and Irish models have in common an agency-to-agency
approach which bypasses central authorities set-up in connection with the criminal
mutual legal assistance scheme. The UK model provides that the director may provide
information for the purpose of any overseas criminal or civil recovery
investigation[173]. (An exception to this is that revenue and customs information
may only be disclosed if the commissioners consent[174]) The Irish approach is to
provide that the functions of the Criminal Assets Bureau are the taking of all necessary
actions for the purposes of the freezing and confiscation of assets suspected of deriving
from criminal activity and that such actions include, where appropriate, subject to any
international agreement, cooperation with any police force or any authority outside
Ireland which has functions related to the recovery of proceeds of crime[175].

Secondly, a further method of obtaining information from abroad is making a
respondent responsible for doing so. The UK model provides for requiring respondents
to bring into the jurisdiction information which was outside the jurisdiction[176]. The
US model goes further in respect of financial records held abroad. Where a defendant in
a US civil forfeiture case refuses to waive secrecy or produce records of financial
accounts in a bank secrecy jurisdiction to the plaintiff in response to a discovery
request, this may result in the dismissal of his case with prejudice[177).

Creation of a specialist agency

The legislation needs to clarify who is responsible for carrying out civil forfeiture
investigations and instituting civil forfeiture proceedings. Should the function be given
to a specialist agency created with civil forfeiture as its primary function, or given to an
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existing body which already has other functions? The UK, in establishing the Assets
Recovery Agency[178], and Ireland, in establishing the Criminal Assets Bureau[179)],
have adopted the former approach. The USA has adopted the latter, allowing civil
forfeiture investigations to be carried out by a range of law enforcement agencies. The
New Zealand model seems to allow for movement of responsibility, defining “recovery
body” as the department for the time being designated by the Attorney General as the
recovery body[180]. The Commonwealth model provides for such functions being
allocated to either the Director of Public Prosecutions or the Attorney General{181].
The approach adopted will depend upon a number of factors, in particular the
availability of resources.

Compensation

Civil forfeiture legislation allows for a significant interference with a person’s peaceful
enjoyment of his possessions. The issue, therefore, arises as to whether, if the
authorities cause a person’s assets to be frozen for the purpose of an investigation, but
are ultimately unsuccessful in satisfying the court that these are criminal proceeds,
ought compensation be payable to the owner? A number of jurisdictions have provided
compensation elements in their legislation.

In the UK model, where property has been subject to an interim receiving order, and
the court does not make a recovery order, the Act provides that the person whose
property it is may apply to the court for compensation[182]. The Act provides that, if
the court is satisfied that the party has suffered loss as a result of the interim receiving
order being in place, it can require the agency to pay compensation. The amount of
compensation payable is what the court thinks reasonable having regard to the loss
suffered and to any other relevant circumstances. The Act provides that no application
for compensation may be made if a declaration has been made that the property
belongs to a victim of crime. The holder of the property clearly should not be able to get
compensation in these circumstances as the court has made a declaration that it is not
his property.

The Irish model provides that where an interim order is discharged or lapses and an
interlocutory order in relation to the matter is not made or, if made, is discharged, the
court may, on an application by a person who shows to the satisfaction of the court that
he is the owner of any property to which an order related, and the property does not
constitute proceeds of crime or was not acquired with or in connection with property
that constitutes proceeds of crime, award to the person such compensation as it
considers just in the circumstances in respect of any loss incurred by the person by
reason of the order concerned{183].

Third party rights

A civil forfeiture system must balance the desire to confiscate ill-gotten gains with
appropriate safeguards for the protection of third party rights. How should it deal, for
example, with the proceeds of drug trafficking left to a widow by her deceased
husband? In the Australian model property ceases to be proceeds of an offence or an
instrument of an offence in four sets of circumstances. Firstly, if it is acquired by a
third party for sufficient consideration without knowing, and in circumstances which
would not arouse a reasonable suspicion, that the property was proceeds of an offence
or an instrument of an offence. Secondly, if the property vests in a person from the



distribution of the estate of a deceased person, having been previously vested in a
person from the distribution of the estate of another deceased person while the
property was still proceeds of an offence or an instrument of an offence. Thirdly, where
the property has been distributed in accordance with an order in family law
proceedings with respect to the property of the parties to a marriage or with a financial
agreement in such a context and six years have elapsed since that distribution.
Fourthly, if the property is acquired by a person as payment for reasonable legal
expenses incurred in connection with proceeds of crime litigation or defending a
criminal charge[184].

In the UK model a person who claims that any property alleged to be recoverable
property belongs to him may apply for a declaration. If the applicant appears to the
court to meet three conditions the court may make a declaration ruling that the
property is not recoverable property. The conditions are that, firstly, the person was
deprived of the property he claims, or of property which it represents, by unlawful
conduct; secondly, the property he was deprived of was not recoverable property
immediately before he was deprived of it; and, thirdly, the property he claims belongs
to him[185].

In the Manitoban model, if property is found to be proceeds of unlawful activity, a
person who owns or has an interest in the property is entitled to a protection order if
the person proves that he acquired the property or an interest in it before notice of the
forfeiture application was filed, and did not acquire the property or an interest in it as a
result of unlawful activity; and that he, firstly, co-owns the property with another
person whose unlawful activity led to the finding that the property is proceeds of
unlawful activity, but did not know and could not reasonably have known that his
co-owner’s interest in the property was acquired as a result of unlawful activity or,
secondly, owned or had an interest in the property before the unlawful activity
occurred, and was deprived of the property or the benefit of his interest as a result of
the unlawful activity or, thirdly, acquired the property or an interest in it for fair
market value after the unlawful activity occurred, and did not know and could not
reasonably have known at the time of the acquisition that the property was proceeds of
unlawful activity or, fourthly, acquired the property or an interest in it from a person
described in one of the earlier three categories[186] The Saskatchewan model is
expressed in similar terms[187].

The South African model protects third party interests by providing a mechanism
for excluding certain interests from forfeiture orders. The court may exclude an
interest if it finds on the balance of probabilities that the applicant had acquired the
interest legally and neither knew nor had reasonable grounds to suspect that
the property in which the interest was held was an instrumentality of an offence or was
the proceeds of unlawful activities[188).

The US model contains an innocent owner defence for all federal civil forfeiture
statutes[189]. This defence, which applies to civil forfeiture of instrumentalities, differs
according to whether the ownership interest is pre-existing or after-acquired. A party
who asserts an innocent owner defence has the burden of so proving by a
preponderance of the evidence. Where the ownership is pre-existing, an innocent owner
is one who did not know of the conduct giving rise to forfeiture or, upon learning of the
conduct giving rise to the forfeiture, did all that reasonably could be expected under the
circumstances to terminate such use of the property. Where the ownership is
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after-acquired, an innocent owner is one who was a bona fide purchaser or seller for
value who did not know and was reasonably without cause to believe that the property
was subject to forfeiture. There is, however, an exception. A person may still be an
innocent owner even where they gave nothing of value for a property if they meet four
criteria. Firstly, the property concerned must be the primary residence of the claimant.
Secondly, depriving the claimant of the property must deprive him of the means to
maintain reasonable shelter in the community for himself and all dependents residing
with him. Thirdly, the property must not be, or be traceable to, the proceeds of any
criminal offence. Fourthly, the claimant must have acquired his interest in the property
through marriage, divorce, or legal separation, or was the spouse or legal dependent of
a person whose death resulted in the transfer of the property through inheritance or
probate.

The issue of third party rights is an essential feature of civil forfeiture systems.
Drawn too widely and they will prevent from being recoverable criminal proceeds
which have been deliberately transferred to third parties as part of the laundering
process. Drawn too narrowly, and they may have the potential to operate harshly and
injure genuinely innocent property owners.

Minimum thresholds

A safeguard which jurisdictions may consider incorporating to ensure that civil
forfeiture proceedings are not used in trivial cases, is the employment of a minimum
threshold.

In the UK model, the director may not start proceedings for a recovery order unless
she reasonably believes that the aggregate value of the recoverable property which she
wishes to be subject to a recovery order is not less than £10,000[190]. The aim of civil
recovery is to reduce crime by attacking the profit motive and by disrupting organised
crime rings. The provision, therefore, is designed to ensure the director concentrates on
cases where the larger sums of money are involved, and in the light of the cost of
recovery proceedings, that they would not be taken in minor or trivial cases.

In the Irish mode], there is a similar minimum property threshold value of £10,000
about which the court must be satisfied before it makes a freezing order[191].

In the New Zealand model, in order to ensure that action under the legislation is
appropriately targeted, the model sets a different threshold. Under this property must
derive from “significant criminal activity”, which is defined as either an offence
punishable by at least five years imprisonment, or activity that has generated profits to
a value of at least $30,000[192].

Judicial discretion

A safeguard included in some models of civil forfeiture is to create an overriding
judicial discretion not to make a forfeiture order. The British Columbian model
provides that if the court determines that forfeiture is not in the interests of justice it
may refuse to issue a forfeiture order, limit the application of the order or put
conditions on the order{193]. In the Ontarian model, if the court finds that the property
is proceeds of unlawful activity, the court has a discretion not to make a forfeiture
order “where it would clearly not be in the interests of justice” to do so[194]. The Irish
model provides that the court shall not make a disposal order if it is satisfied that there
would be a serious risk of injustice[195].




The UK model also allows for judicial discretion but attempts to circumscribe it
within particular bounds. It provides that, where the property was not acquired for
value, the court has a discretion not to allow forfeiture if it would not be just and
equitable to do so and if four conditions are met. Firstly, the respondent obtained the
property in good faith. Secondly, he took steps after obtaining it which he would not
otherwise have taken or he took steps before obtaining it which he would not have
taken had he not believed he was going to obtain it. Thirdly, when he did so, he had no
notice that the property was recoverable. Fourthly, because of the steps he took, a
recovery order would be detrimental. In determining whether the requirements of
justice and equity are met in a particular case, the court must have regard both to the
degree of detriment and to the agency’s interest in receiving the realized proceeds[196).

The South Australian model allows for wide judicial discretion but attempts to
focus judicial minds on certain factors[197]. In considering whether it is appropriate
to make a forfeiture order in respect of particular property, the court may have regard
to four factors: firstly, any hardship that may reasonably be expected to be caused to
any person (other than the suspect) by the operation of the order; secondly, the use that
is ordinarily made, or was intended to be made, of the property; thirdly, the gravity of
the offence or offences concerned; and fourthly, any other matter the court thinks fit.

Increasing or reducing the amount of judicial discretion in a civil forfeiture model
can clearly have a significant impact on the way in which the legislation is applied.

Priority of criminal proceedings
Although practitioners in all jurisdictions will agree that, where the evidence is
sufficient to allow either criminal or civil proceedings, it is preferable to institute
criminal proceedings, the UK model is unique in providing a statutory declaration to
this effect. It accomplishes this by providing that the Director of the Assets Recovery
Agency must exercise her functions in the way which she considers is best calculated
to contribute to the reduction of crime. Statutory guidance to the director then provides
that the reduction of crime is, in general, best secured by means of criminal
investigations and criminal proceedings[198]. This aspect of the UK model has not yet
been litigated on. While the idea represents a safeguard to prevent law enforcement
taking shortcuts and depriving respondents of rights available in criminal trials, the
difficulty is that it provides a rich area for potential judicial review applications.
The US model recognises that pursuing both civil forfeiture and criminal
proceedings at the same time may present difficulties. For this reason, it provides that
a court shall stay civil forfeiture proceedings if the court determines that civil
discovery will adversely affect the ability of the government to conduct a related
criminal investigation or prosecution. In addition, if the respondent applies, the court
must stay the civil forfeiture proceedings if it determines that, firstly, he is the subject
of a related criminal investigation; secondly, he has standing to assert a claim in the
civil forfeiture proceedings; and thirdly, continuation of the forfeiture proceedings
would burden his right against self-incrimination in the related criminal
investigation[199].

Sanctions and offences o
Civil forfeiture models incorporate criminal sanctions for a variety of situations.
Firstly, sanctions exist to punish the dissipation of evidence or obstruction of an
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investigator. In the UK model a criminal offence is committed if a person makes a
disclosure which is likely to prejudice a civil recovery investigation or he falsifies,
conceals, destroys or otherwise disposes of documents relevant to the
investigation[200]. In the Western Australian model, a person commits a criminal
offence if he wilfully delays or obstructs a police officer, or a person assisting a police
officer, in the performance of forfeiture functions[201]. The ACT model provides that a
person commits an offence if he knows, or is reckless, about the fact that a person is an
authorised investigator; and he obstructs, hinders, intimidates or resists the
investigator in the exercise of the investigator’s functions[202]. The South African
model provides that any person who hinders a curtror bonis, a police official or any
other person in the exercise, performance or carrying out of powers, functions or duties
in respect of civil forfeiture proceedings is guilty of an offence[203],

Secondly, sanctions are used to punish dissipation of assets. The South Australian
model provides that a person is guilty of an offence if he disposes of, or otherwise deals
with, property covered by a restraining order; and knows or is reckless as to the fact
that the property is covered by the order; and the disposition or dealing contravenes
the order[204]. The Northern Territory model provides for an offence of dealing with
restrained property and the penalty for this is imprisonment for five years[205]. The
Commonwealth model provides a similar offence but leaves the penalty to the
discretion of the jurisdiction concerned[206].

Thirdly, sanctions are incorporated for the protection of staff who may be operating
in an organised and violent crime context. Depending on the nature of organised crime
in a jurisdiction, staff who operate a civil recovery system may be in personal danger.
Consideration should, therefore, be given as to whether any protection for the identities
of staff is required. The UK model permits the director to allocate pseudonyms to her
staff and the courts to accept evidence from pseudonym-bearing Agency staff[207].
The Irish model provides for the anonymity of staff in the Criminal Assets
Bureau[208]. However, it goes further, by providing a criminal offence of uttering
threats to or, in any way, intimidating or menacing a member of the staff of the bureau
or any member of the family of a member of the staff of the bureau[209] and an offence
of assaulting or attempting to assault a member of the bureau staff or any member of
the family of a member of the bureau staff[210].

Fourthly, there may be sanctions regarding non-compliance with judicial processes.
Respondents facing civil forfeiture proceedings may decline to obey orders of the court
which they feel threaten their property ownership. The normal powers of the civil
courts to compel compliance may not be sufficiently effective. Though the UK has
established a very strong default sentencing power for failure voluntarily to satisfy a
confiscation order under its criminal confiscation regime, the maximum penalty in
respect of a civil contempt is two years imprisonment. Whether this is sufficient to
encourage a respondent, for example, to repatriate £500,000 to the UK must be
doubtful. The South African model provides a stronger sanction in that any person
who intentionally refuses or fails to comply with a court order made in respect of civil
forfeiture shall be guilty of an offence and is liable upon conviction to a sentence of 15
years[211],

Where a jurisdiction’s legislation allows both criminal proceedings against a person
and civil forfeiture proceedings against his property, there may be sanctions where the
defendant flees the jurisdiction to avoid criminal prosecution. Civil forfeiture



proceedings are essentially in rem proceedings against property. There is no
guarantee, therefore, that the owner will be present in the jurisdiction at the time the
proceedings are instituted. Indeed the UK model provides that proceedings may be
instituted regardless of where the property owner is “domiciled, located or
resident”[212] Under the UK model there are no sanctions for a respondent who
attempts to defend the proceedings from a location outside the UK. The US model,
however, incorporates a fugitive disentitlement doctrine in its civil forfeiture regime.
This provides that a court may disallow a person from using the resources of the courts
in furtherance of a claim in a civil forfeiture action if, after receiving notice or
knowledge of the fact that a warrant or process has been issued for his apprehension,
he purposely leaves the jurisdiction in order to avoid criminal prosecution; he declines
to enter or re-enter the USA to submit to its jurisdiction; or he otherwise evades the
jurisdiction of the court in which a criminal case is pending against him[213], The
Commonwealth model provides a more limited sanction in that, if a person is a fugitive
from justice at the time a forfeiture order is made, he is not entitled to an order
protecting his interest in the property as a legitimate owner. A legitimate owner is
defined as a person who owns property which was proceeds of unlawful activity and
who was deprived of it by unlawful activity or acquired it for fair value afterwards and
did not know and could not reasonably have known at the time of acquisition that it
was criminal proceeds[214].

The Albertan model provides that, unless the court directs otherwise, a respondent
forfeits all of his rights to the restrained property if he fails, without a reasonable
excuse, after being served with notice of a property disposal hearing, to attend or to be
represented at the property disposal hearing; or to attend an examination for the
purposes of being examined on the respondent’s affidavit; or to answer questions put
to the respondent on examination or cross-examination; or to provide, as directed by
the court or pursuant to an undertaking given by the respondent, any information or
any documentation, whether in written or electronic form{215],

Enforcement
The legislative scheme should provide for how, once a forfeiture order has been made
by a court, that order will be enforced against the property and what will happen to the
money. Usually an organ of the state will sell the property. In the UK model a recovery
order must vest recovered property in the trustee for civil recovery whose function is to
realise the value of the property and pass the realised funds to the director{216].
Forfeited property can simply be paid over to the jurisdiction’s treasury account or
specific accounting arrangements can be made. The Australian model, which provides
for a confiscated assets account, is an example of the latter position[217]. Likewise, in
the South Australian model, any proceeds of confiscated assets and any money
deriving from the enforcement of an order under a foreign corresponding law must,
after costs are paid, be remitted to the victims of crime fund. The purposes for which
money may be applied from the fund include payments to the Commonwealth, or to
another state, or a territory of the Commonwealth, under the equitable sharing
programme whereby the crown shares the proceeds resulting from a breach of the
criminal law where there has been a significant contribution to the recovery of the
proceeds[218].
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In the Western Australian model, a confiscation proceeds account has been
established to receive criminal proceeds. Payments out of it may be made at the
direction of the Attorney General for purposes associated with the administration of
the confiscation legislation; for the development and administration of programmes or
activities designed to prevent drug-related criminal activity and the abuse of
prohibited drugs; to provide support services and other assistance to victims of crime;
to carry out operations authorised by the Commissioner of Police for the purpose of
identifying or locating persons involved in the commission of a confiscation offence; to
carry out operations authorised by the Commissioner of Police for the purpose of
identifying or locating confiscable property; to cover any costs of storing, seizing or
managing frozen or confiscated property that are incurred by the police force, the DPP
or a person appointed under the legislation to manage the property; and for any other
purposes in aid of law enforcement[219].

In the Manitoban model, the function of selling forfeited property is simply vested in
“the government”[220]. Although the general rule is that property must be sold, the
government may destroy, donate or otherwise dispose of any forfeited property that
has little or no commercial value or that requires so much repair or improvement that a
sale is not commercially viable[221]. There is a very strict priority for the distribution
of the proceeds of forfeited property. The proceeds must be distributed, firstly, to pay
any costs of the government in selling the forfeited property; and secondly, to
reimburse police for expenses incurred in bringing the application for the forfeiture
order. Any remaining cash or proceeds must be paid to a victims’ assistance fund[222].

Under the Ontarian model proceeds of forfeited property is deposited in a separate,
interest-bearing account in the consolidated revenue fund[223]. Payments may be
made out of the account by the Minister of Finance for the following purposes: firstly,
to compensate those who suffered losses as a result of the unlawful activity; secondly,
to assist victims of unlawful activities or to prevent unlawful activities that result in
victimization; thirdly, to compensate Ontario for pecuniary losses suffered as a result
of the unlawful activity, including, expenses incurred in respect of any civil forefiture
proceeding and expenses incurred in remedying the effects of the unlawful activity;
and fourthly, to compensate a municipal corporation or a public body for pecuniary
losses that were suffered as a result of the unlawful activity and that were expenses
incurred in remedying the effects of the unlawful activity[224].

Under the Commonwealth model, a Confiscated and Forfeited Assets Fund is
established out of which payments may be authorised, firstly, to compensate victims
who have suffered loses as a result of crime; secondly, to satisfy a compensation order;
thirdly, to enable law enforcement agencies to continue their fight against serious
offences and terrorism; and fourthly, to share confiscated property with foreign states
pursuant to asset sharing arrangements[225].

Under the Irish model, once a disposal order is made, the minister may sell or
otherwise dispose of any property transferred to him, and any proceeds must be paid
into, or disposed of, for the benefit of the exchequer[226].

Increasingly, the issue of asset sharing is being discussed internationally. The US
model provides that forfeited proceeds may be transferred to any foreign country
which participated directly or indirectly in the forfeiture where three conditions are
met. These are firstly, that the Secretary of State has agreed to the transfer; secondly,
that the transfer has been authorised in an international agreement between the USA




and the foreign country; and thirdly, that the country has been certified under the US
Foreign Assistance legislation[227].

Instrumentalities

A fundamental issue for policymakers is whether, in addition to civil forfeiture of
criminal proceeds, there should be forfeiture of instrumentalities of crime. Such
provisions allow property obtained with legitimate funds, but used in the commission
of a crime, to be forfeited. The application of the regime will depend on how
instrumentalities are defined.

Under the Australian model, property is an instrument of an offence if, firstly,
it is used in, or in connection with, the commission of an offence; or, secondly, it is
intended to be used in, or in connection with, the commission of an offence[228].

The Ontarian model applies to property that is likely to be used to engage in
unlawful activity that, in turn, would be likely to or is intended to result in the
acquisition of other property or in serious bodily harm to any person[229]. The
British Columbian model is drafted in similar terms[230].

The Commonwealth model allows for forfeiture of instrumentalities of unlawful
activity, defined as property used in, or in connection with, unlawful activity that
facilitates or is otherwise concerned in such activity[231].

The UK model limits civil forfeiture of instrumentalities to cash[232] which is
intended by any person for use in unlawful conduct[233]. This model was a significant
expansion from the previous one whereby only cash being imported to or exported
from the UK was forfeitable, and even then only if it was intended by any person for
use in drug trafficking{234].

The South African model provides that an application can be made for a
Preservation of Property Order, and subsequently a forfeiture order, if property is
an instrumentality of a scheduled offence[235]. Instrumentality of an offence is
defined as any property which is concerned in the commission or suspected
commission of an offence at any time before or after the commencement of the
legislation whether committed within South Africa or elsewhere[236] The
disadvantages of a list-based approach have been recognised in many fields[237]
and may yet be recognised here.

The question of whether civil forfeiture of instrumentalities is a proportional
response to the underlying crime is a significant legal issue. In the case of United States
v. Bajakajian the US Supreme Court held that forfeiture of $357,144 for failing to report
that the respondent was transporting more than $10,000 out of the USA was grossly
disproportional to the gravity of his offence[238). In another case, the US Court of
Appeals said:

... we are troubled by the government’s view that any property, whether it be a hobo's
hovel or the Empire State Building, can be seized by the government because the owner,
regardless of his or her past criminal record, engages in a single drug transaction[239].

The proportionality issue is dealt with in the Manitoban model by providing that the
court must make a forfeiture order in respect of instruments of unlawful activity unless
it would clearly not be in the interests of justice[240].
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Value-based civil forfeiture

The vast majority of civil forfeiture regimes target specific property which is criminal
proceeds. However, two models in particular have developed value-based civil
forfeiture systems.

The Antiguan and Barbudan model allows an application to the court for a civil
proceeds assessment order requiring a person to pay an amount assessed by the court
as the value of the benefit he derived from the money laundering activities that took
place more than six months before the making of the application for the order{241].

The British Columbian model also allows for a value-based system. While its
definition of proceeds of criminal activity includes actual criminal proceeds, it also
allows for property that is equivalent in value to either the amount of an increase in
value in property or the amount of a decrease in a debt obligation where that has
resulted from unlawful activity[242].

Such value-based systems may be more effective in recovering property in
situations where a respondent, having both legitimate and criminal income, spends the
criminal income on lifestyle expenditure but retains, in savings and property, his
legitimate income,

Conclusion
A number of jurisdictions have drafted or passed legislation providing for the recovery
of criminal proceeds through non-conviction based forfeiture. This legislation has been
influenced by a number of factors including political, social, legislative, historical and
economic context and has resulted a variety of models having been introduced.
Jurisdictions which now seek to introduce civil forfeiture legislation have various
examples from which to learn. This paper has attempted to set out the common issues
which have arisen and the range of options which have been attempted as potential
solutions. As new jurisdictions introduce legislation, these options may either expand
in number or, alternatively, become more refined as an international consensus
develops. Such a consensus may be assisted by the Commonwealth model civil
recovery legislation which has the potential to serve as a benchmark in this field,
Nonetheless continual evolution of the various models can be anticipated. One
commentator has rightly described previous proceeds of crime legislation as having
been “. .. introduced, amended, adjusted, reviewed, reinforced, enhanced and, in some
cases, repealed and then re-legislated ...” (Freiberg, 1998) Many of the civil forfeiture
models are relatively new and the legislative provisions in respect of them have been
subject to relatively little litigation thus far. They will undoubtedly be the subject of
considerable litigation in due course and will, therefore, evolve in the face of that
litigation as legislatures and policymakers attempt to produce fair but effective
procedures for the civil recovery of criminal proceeds.
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Commonwealth model, s 1(n).

18 USC 1956(c)(7)(B) (USA).

18 USC 981(a)(1)(B) (USA). See, for example, United States v. Vacant Land known as Los
Morros, Parcel No. 266-091-72, Parcel 2 of Parcel no. 14428, County of San Diego, State of
California (1995) 885 F. Supp. 1329.

Civil Forfeiture Act, Bill 13 — 2005 (British Columbia). The British Columbian model may of
course change before it becomes law.

. Victims Restitution and Compensation Payment Act 2001, s 1(2) (Alberta).
. (Unreported) 29 July 1999.

. 17 May 2004.

. Proceeds of Crime (Amendment) Act 2005, s 3 (Ireland).

31.
32
33.
. Proceeds of Crime Act 2002, s 242(2)(b) (UK).
35.

Proceeds of Crime Act 2002 section 47(2) (Australia).
Money Laundering (Prevention) Act 1996, s 20A(3) (Antigua and Barbuda).
Commonwealth model, s 11(3).

Director Of Public Prosecutions for Western Australia v. Gypsy Jokers Motorcycle Club Inc
[2005) WASC 61.

Kaiser Aluminum & Chem Corp. v. Bonjorno 494 US 827, 855.
Criminal Property Forfeiture Act 2004, s 1 (Manitoba).
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66.
67.
. Proceeds of Crime Act 2002, s 304 (UK).
69.
70.
71.
72.
73.
74.
75.
76.
77.

. Proceeds of Crime Act 1996, s 1(Ireland).

. McK v. D (2002) IEHC 115.

. Proceeds of Crime Act 2002, s 14 (Australia).

. Criminal Property Confiscation Act 19XX, s 5(1) (Western Australia).

. Criminal property Forfeiture Act 2002, s 70 (Northern Territory).

. Seizure of Criminal Property Act 2005, s 2 (Saskatchewan).

. Commonwealth model, s 1(h) and (n).

. Proceeds of Crime Act 2002, s 316(3) (UK).

. Proceeds of Crime Act 2002, s 288 (UK).

. Remedies for Organized Crime and Other Unlawful Activities Act, 2001, s 2 (Ontario).
. Remedies for Organized Crime and Other Unlawful Activities Act, 2001, s 5 {Ontario).
. Civil Forfeiture Act, Bill 13 — 2005, ss 2 and 35 (British Columbia).

. Criminal Proceeds and Instruments Bill, 21 June 2005, No. 279-1, clause 5 (New Zealand).
. Money Laundering (Prevention) Act 1996, s 20A(2) and (5) (Antigua and Barbuda).

. SA 1127 (SCA) E.

. Prevention of Organised Crime Second Amendment Act 1999, s 1(b) (South Africa).

. Prevention of Organised Crime Second Amendment Act 1999, s 1{d) (South Africa).

. Proceeds of Crime Act 2002 ss 152- 179 (Australia).

. Criminal Assets Confiscation Act 2005, ss 110-117 (South Australia).

. Hereafter referred to as “ACT”.

. Confiscation of Criminal Assets Act 2003, s 20 (ACT).

. Prohibiting Profiting from Recounting Crimes Act, 2002, s 2 (Ontario).

. Prohibiting Profiting from Recounting Crimes Act, 2002, s 3 (Ontario).

. New York Executive Law, section 632-a(1).

. 502 US 105 (1991).

. 27 Cal. 4th 413.

. Ariz 106 (2002). The US Supreme Court denied Gravano's petition for a writ of certiorari. 124

S.Ct. 1171
For examples, of how this is done see Kennedy (2005).
Proceeds of Crime Act 2002, s 305 (UK).

Proceeds Of Crime Act 2002, s 306 (UK).

Criminal Assets Confiscation Act 2005, s 7(1)(d) (South Australia).

Criminal Assets Confiscation Act 2005, s 6 (South Australia).

Commonwealth model, s 16.

Criminal Proceeds and Instruments Bill, 21 June 2005, No. 279-1, clause 12(2) (New Zealand).
For example, 18 USC 981 (a)(1}(A) and (B) (USA).

Commonwealth model, s 1(h).

Proceeds of Crime Act 1997, s 4 (as amended in 2004) (Fiji).

Proceeds of Crime Act 2002, s 241(3) (UK).
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. Remedies for Organized Crime and Other Unlawful Activities Act, 2001, s 16 (Ontario).
. Criminal Property Forfeiture Act 2004, s 9 (Manitoba).

. Victims Restitution and Compensation Payment Act 2001, s 14 (Alberta).

. Seizure of Criminal Property Act 2005, s 13 (Saskatchewan).

. Prevention of Organised Crime Act 1998, s 50 (South Africa).

. Civil Forfeiture Act, Bill 13 — 2005, s 16 (British Columbia).

. Money Laundering (Prevention) Act 1996, s 20 A (Antigua and Barbuda).

. Commonwealth model, s 11(1).

. Criminal Property Confiscation Act 2000, s 12(2) (Western Australia).

. Criminal property Forfeiture Act 2002, s 71(Northern Territory).

. Criminal Property Forfeiture Act 2004, s 11 (Manitoba).

. Seizure of Criminal Property Act 2005, s 15 (Saskatchewan).

. Civil Forfeiture Act, Bill 13 — 2005, s 19 (British Columbia).

. Money Laundering (Prevention) Act 1996, s 20C(2) (Antigua and Barbuda),
. Phipson on Evidence, 15th Edition, Sweet and Maxwell, 2000, para 4-16,

Proceeds of Crime Act 1996, s 8(2) (Ireland). Designing a civil

Proceeds of Crime Act 2002, s 317 (Australia). forfeiture system
Confiscation of Criminal Assets Act 2003, s 67 (ACT).
Criminal Property Forfeiture Act 2002, s 136 (Northern Territory).

. Clause 47(1).

. Proceeds of Crime Act 1997, s 19E (as amended in 2004) (Fiji). 159

Proceeds of Crime Act 1996, s 8 (Ireland).
[1998] 3 IR 185.
Victims Restitution and Compensation Payment Act 2001, s 13(1) (Alberta).
Proceeds of Crime Act 2002, ss 246(5) and 245 A (UK).

Ninemia Maritime Corporation v. Trave Schiffahrtsgesellschaft GmbH (The Niedersachsen)
[1983] 2 Lloyds Rep, 600, 605.

Orri v. Moundreas [1981] Com. L.R. 168.

Criminal Property Forfeiture Act 2004, s 7(2) (Manitoba).

Prevention of Organised Crime Act 1998, s 38 (South Africa).

Remedies for Organized Crime and Other Unlawful Activities Act, 2001, s 4(2) (Ontario).
Victims Restitution and Compensation Payment Act 2001, s 5(1) (Alberta).

Seizure of Criminal Property Act 2005, s 6 (Saskatchewan).

Criminal Proceeds and Instruments Bill, 21 June 2005, No. 279-1, clause 24 (New Zealand).
Civil Forfeiture Act, Bill 13 — 2005, s 8(5) (British Columbia).

Commonwealth model, s 3(3).

Criminal Assets Confiscation Act 2005, s 24. (South Australia).

Money Laundering (Prevention) Act 1996, s 19(1) (Antigua and Barbuda).

Prevention of Organised Crime Act 1998, s 40 (South Africa).

Proceeds of Crime Act 1996, s 2 (Ireland).
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Victims Restitution and Compensation Payment Act 2001, s 5(2) (Alberta).
Commonwealth model, s 7.

Criminal Proceeds and Instruments Bill, 21 June 2005, No. 279-1, clause 37 (New Zealand).
Criminal Assets Confiscation Act 2005, ss 18-21 (South Australia).

Proceeds of Crime Act 2002, s 246 (UK).

Prevention of Organised Crime Act 1998, s 42 (South Africa).

Proceeds of Crime Act 1996, s 7(Ireland).

Criminal Assets Confiscation Act 2005, s 190 (South Australia).

Victims Restitution and Compensation Payment Act 2001, s 5(1) (Alberta).

Criminal Property Forfeiture Act 2004, s 7(1) (Manitoba).

Civil Forfeiture Act, Bill 13 — 2005 s 8(3)(c) and 10 (British Columbia).

M. (MF)v.B. (M)[1999] 1 IR 122.

Hereafter referred to as the “NDPP”.

Prevention of Organised Crime Act 1998, ss 44(2), 45(1) and 46 (South Africa).

Remedies for Organized Crime and Other Unlawful Activities Act, 2001, s 5(1) (Ontario).
Remedies for Organized Crime and Other Unlawful Activities Act, 2001, s 5(2) (Ontario).
Proceeds of Crime Act 2002, s 252(4) (UK).

Hansard, House of Lords, 13 May 2002, col 110.

Proceeds of Crime Act 2002 (UK) as amended by the Serious Organised Crime and Police
Act 2005, s 109 and Schedule 6.

Criminal Property Forfeiture Act 2004, s 3(2) (Manitoba).

Civil Forfeiture Act, Bill 13 — 2005, s 3(3) (British Columbia).

Proceeds of Crime Act 2002, s 316(4) (UK).

Criminal Assets Confiscation Act 2005, s 10 (South Australia).

Criminal Property Confiscation Act 2000, s 5(3) (Western Australia).

Criminal Proceeds and Instruments Bill, 21 June 2005, No. 279-1, cl 5 (New Zealand).
Proceeds of Crime Act 1997, s 3 (as amended in 2004) (Fiji).

Commonwealth model, s 10(1).

28 USC 1355(b)(2) (USA).

18 USC 981 (k) (USA).

Criminal Proceeds and Instruments Bill, 21 June 2005, No. 279-1, cl 10(1) (New Zealand).
Prevention of Organised Crime Act 1998, s 37 (South Africa).

Proceeds of Crime Act 2002, s 315 (Australia).

Criminal Assets Confiscation Act 2005, s 218 (South Australia).

Victims Restitution and Compensation Payment Act 2001, s 51 (Alberta).

Director of the Assets Recovery Agency v. Walsh [2005] NICA 6.

Murphy v. GM, PB, PC Lid, and GH, [1999] IEHC 5.

United States v. Ursery 518 US 276 (1996).

Proceeds of Crime Act 2002, s 345 (UK) and Proceeds of Crime Act 2002 ss 202-212
(Australia).

Proceeds of Crime Act 2002, s 352 (UK).
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176.
177.
178.
179.
180.
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182.
183.
184.
185.
186.
187.
188.
189.

190.

Proceeds of Crime Act 2002, s 363 (UK) and Proceeds of Crime Act 2002, ss 213-218
(Australia).

Proceeds of Crime Act 2002, s 370 (UK) and Proceeds of Crime Act 2002, ss 219-224
(Australia).

Proceeds of Crime Act 2002, ss 180-201 (Australia).
Proceeds of Crime Act 2002, s 185 (Australia).

Proceeds of Crime Act 2002, s 190 (Australia).

Proceeds of Crime Act 2002, s 195 (Australia).

Proceeds of Crime Act 2002, s 196 (Australia).

Proceeds of Crime (Amendment) Act 2005, s 18 (Ireland).

Proceeds of Crime (Northern Ireland) Order 1996, Article 49, as amended by the Criminal
Justice (Northern Ireland) Order 2005, Article 15.

Proceeds of Crime Act 1996, s 9 (Ireland).

Proceeds of Crime Act 2002, s 436 (UK).

Proceeds of Crime Act 2002, s 436(6) (UK).

Remedies for Organized Crime and Other Unlawful Activities Act, 2001, s 19(1) (Ontario).
Civil Forfeiture Act, Bill 13 — 2005, s 22 (British Columbia).

Disclosure of Certain Information for Taxation and Other Purposes Act 1996, s 1 (Ireland).
Prevention of Organised Crime Act 1998, s 71 (South Africa).

Prevention of Organised Crime Act 1998, s 73 (South Africa).

Proceeds of Crime Act 2002, s 438 (UK).

Proceeds of Crime Act 2002, s 437 (UK).

Criminal Assets Bureau Act 1996, s 5, as amended by the Proceeds of Crime (Amendment)
Act 2005 (Ireland).

Proceeds of Crime Act 2002, s 259(2) (UK).

Civil Asset Forfeiture Reform Act 2000, s 17 (USA).
Proceeds of Crime Act 2002, s 1 (UK).

Criminal Assets Bureau Act 1996 (Ireland).

Criminal Proceeds and Instruments Bill, ¢l 5 (New Zealand).
Commonwealth model, s 10(1).

Proceeds of Crime Act 2002, s 283 (UK).

Proceeds of Crime Act 1996, s 16 (Ireland).

Proceeds of Crime Act 2002, s 330 (Australia).

Proceeds of Crime Act 2002, s 281 (UK).

Criminal Property Forfeiture Act 2004, s 17(1) (Manitoba).
Seizure of Criminal Property Act 2005, s 10 (Saskatchewan).
Prevention of Organised Crime Act 1998, s 52 (South Africa).

The Civil Asset Forfeiture Reform Act 2000, s 2 (USA). The definition of “civil forfeiture
statute” does, however, result in a number of statutes being excluded.

Proceeds of Crime Act 2002, s 287 (UK) and Proceeds of Crime Act 2002 (Financial
Threshold for Civil Recovery) Order 2003 (SI 2003/175).
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207.
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209.
210.
211.
212,
213.

214.
215.
216.
217.
218
219.
220.
221.
222.

Proceeds of Crime Act 1996, ss 2 and 3 (Ireland).

Criminal Proceeds and Instruments Bill, clause 6 (New Zealand).

Civil Forfeiture Act, Bill 13 — 2005, s 6 (British Columbia).

Remedies for Organized Crime and Other Unlawful Activities Act 2001, s 8(1) (Ontario).
Proceeds of Crime Act 1996, s 4(8) (Ireland).

Proceeds of Crime Act 2002, s 266 (UK).

This is in respect of forfeitures of the instrumentalities of crime, an issue which is discussed
later in this paper.

Proceeds of Crime Act 2002, s 2 (UK).

USC 981(g)(1) and (2) (USA).

Proceeds of Crime Act 2002, s 342 (UK).

Criminal Property Confiscation Act 2000, s 132 (Western Australia).
Confiscation of Criminal Assets Act 2003, s 181 (ACT).
Prevention of Organised Crime Act, 1998, s 75 (South Africa).
Criminal Assets Confiscation Act 2005, s 33 (South Australia).
Criminal Property Forfeiture Act 2002, s 55 (Northern Territory).
Commonwealth model, s 9.

Proceeds of Crime Act 2002, s 449 (UK).

Criminal Assets Bureau Act 1996, s 10 (Ireland).

Criminal Assets Bureau Act 1996, s 13 (Ireland).

Criminal Assets Bureau Act 1996, s 15 (Ireland).

Prevention of Organised Crime Act 1998, s 75 (South Africa).
Proceeds of Crime Act 2002, s 243(2) (UK).

Civil Asset Forfeiture Reform Act of 2000, s 14 (USA). It must also be shown that he is not
confined or held in custody in any other jurisdiction for commission of criminal conduct in
that jurisdiction. The House of Lords has commented that this fugitive disentitlement
doctrine was not an arbitrary deprivation of a party’s right to a hearing, but was intended
to be a means of securing proper obedience to the orders of the court and, although the
application of the doctrine may be regarded as failing to secure all of the protection required
by Article 6 of the ECHR, it was a rational approach which had commended itself to the US
federal jurisdiction and, as such, it could not be described as a flagrant denial of a person’s
Article 6 rights or a fundamental breach of the requirements of that Article. Government of
the United States of America v. Monigomery (No. 2), [2004] 4 All ER 289.

Commonwealth model, ss 1(f) and 13.

Victims Restitution and Compensation Payment Act 2001, s 12 (Alberta).
Proceeds of Crime Act 2002, s 266 and 267 (UK).

Proceeds of Crime Act 2002, ss 295-299 (Australia).

Criminal Assets Confiscation Act 2005, s 209 (South Australia).

Criminal Property Confiscation Act, s 131 (Western Australia).

Criminal Property Forfeiture Act 2004, s 18(1) (Manitoba).

Criminal Property Forfeiture Act 2004, s 18 (Manitoba).

Criminal Property Forfeiture Act 2004, s 19 (Manitoba).
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238.
239.

240.
241.
242,

Remedies for Organized Crime and Other Unlawful Activities Act, 2001, s 6 (Ontario). Designing a civil
Remedies for Organized Crime and Other Unlawful Activities Act, 2001, s 6(3) (Ontario). forfeiture system
Commonwealth model, s 35(2).

Proceeds of Crime Act 1996, s 4(Ireland).

18 USC 981 (i)(1) (USA).

Proceeds of Crime Act 2002, section 329 (Australia). 163
Remedies for Organized Crime and Other Unlawful Activities Act, 2001, s 7 (Ontario).
Civil Forfeiture Act, Bill 13 - 2005, s 1 (British Columbia).

Commonwealth model, ss 1(c) and 10(1).

“Cash” is very broadly defined as including notes or coins in any currency; postal orders;
cheques of and kind including traveller's cheques; banker's drafts; bearer bonds and bearer
shares: Proceeds of Crime Act 2002, s 289(6) (UK).

Proceeds of Crime Act 2002, s 298(2) (UK).

Drug Trafficking Act 1994, s 43 (UK).

Prevention of Organised Crime Act 1998, ss 38(2) and 48(1) (South Africa).
Prevention of Organised Crime Second Amendment Act 1999, s 1(a) (South Africa).

“Breaking Down the Barriers: International Co-operation in Combating Transnational
Crime”, Prost K. www.oas.org/juridico/MLA/en/can/en_can_prost.en.html

524 US 321.

United States v. One Parcel of Property Located at 508 Depot Street, Garretson, Minnehaha
County, South Dakote 964 F.2d 814 (8th Cir, 1992). The case later reached the US Supreme
Court as Austin v. Unifed States 113 S. Ct. 2801 (1993).

Criminal Property Forfeiture Act 2004, s 14(1) Manitoba).
Money Laundering (Prevention) Act 1996, s 20B (Antigua and Barbuda).
Civil Forfeiture Act, Bill 13 - 2005, s 1 (British Columbia).
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